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The Adim of this Book:—

By the time you reach the end of this book you should be able:-

)

2)

4)

35

6

7)
8)
N

10

10

12)

to give a simple non-detailed description of what every
branch of Real Property Law iz about;

to answer straightforward problem—-questions on Real
Froperty Law;

to answer the questions 1 - 35 which are spread through
thiz book;

to state in outline what other parts of Land Law
(Conveyancing, Mortgages, and Landlord and Tenant Law)
are about;

to describe the methods (such as the registration
systems and the trust for sale) used to solve practical
difficulties in land +transactions, to state the
principles behind these methods, and to explain  and
criticise the reasons for the adoption of these methods;

to differentiate between the roles of common law and
Equity in Land Law;

to differentiate'between freehold and leasehold estates;
to differentiate between registered and unregistered land;

to embark with increased confidence on the reading of
large and detailed Land Law textbooks;

to begin to form an understanding of the role played by
Land Law, the purpose it serves, and the difficulties it
can sometimes cause, in professional practice in the
Surveying profession and in other professions closely
associated with land;

to form some idea <(though only in barest outline) of
some social and economic effects of Land Law;

to consider and criticise "real-life" situations of Land
Law from a standpoint of knowledge, and to form
practical opinions on them which are compatible with the
principles, the constraints and the present defects of
Land Law.
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Preface

This book 1is intended for students and others who will
have dealings with land (e.g. 1in connection with
Construction, Valuation, Housing, Planning, Surveying or some
other profession or industry) but who do not study Land Law
in detail. The book is particularly designed for students
whose Introductory study of Land Law lasts for only one
semester (15 weeks).

Law students who find that in their thousand~page Land
Law textbooks they “"cannot see the wood for the trees" will
find in this short guide an over-all picture of what Land
Law iz about, without the mass of detail that clouds the
picture in many textbooks.

Any lecturer in a non-legal subject who wishes to know
more clearly the nature of what his or her land Law
colleague teaches, will find the answer in these pages. For
everyone who wishes to gain a general knowledge of this
subject in a short time, this book provides the means of
doing so.

It is not possible in a book of this size to give a full
description of Land Law. This brief account should not be
relied on as a substitute for adequate legal advice.

Note. A vendor, purchaser or mortgagee may be "he",
"she”, "it" (e.g. a limited company or a Building Soclety) or
"they" <(e.g. joint purchasers). In using the word "he" as

shorthand for "she, he, it or they", the author is conscious
of the shortcomings of the English language in not providing
an impersonal pronoun. Any sexist connotation arising from
the use of "he" iz not intended. In situations where only
"he or she" is meant, "he or she" has been used.
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I.AND I.AW

Part 1
Rights over Land

Chapter 1

LAND

Land Law is the law about rights over land in
England and Wales. (A completely different system is
used in Scotland.)

Someone who says, "I am buying a house,"” is in fact
buying various rights to some land which at this
moment happens to have a house on it.

Land is not only the surface of the ground. Land
(for the purposes of Land Law) includes six matters:-

the surface of the ground
the soil, subsoil, and minerals under the surface

(Vith some exceptions such as coal: and any gold, silver or
oil is reserved for the Crown - and the holder of the land
cannot dig out any othar sinerals unless Planning Permission
for these mining activities has been granted,)

the air-space above the ground

{30 a neighbour's tree-branch growing across your land
amounts to a trespass and/or a nuisance on your land, But
this right only extends to a "reasonable" height; the High
Court decided in Baron Bernstein of Leigh v, Skyviews and
General Ltd, [1978) @B 479 that an aeroplane flying in a
circle 630 feet above a property to photograph it did not
amount to a trespass,)
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all buildings

(%o houses, shops, factories etc, count as nothing more than
part of the Jamd, But "land" does not inciude structures
which stand by their own weight, such as portable sheds,
And no building is permanent - sooner or later it will be
demplished and perhaps replaced - but land is permanent,
“Land" includes whatever buildings happen to be on it at the
present time,)

all trees and plants growing on the land

easements (such as drainage rights) etc,

(Most modern houses have the usual services - ﬁater-supply,
drainage, electricity and often gas, The pipes and wires
for these, running between the building and the mains, may

£ross someone else's land, Drains, for instance, need to

run downhill and are therefore quite likely to run under a
neighbour's garden on the way to the mains sewer, These
rights across other people's land count as part of vyour
land; they are part of what you buy whan you buy a house,)

Estate agents refer to all this as "“the property®.

The above six points can be remembered as MAGPIE:~

¥ minerals ~ below the ground

A air-space - above the ground

G  ground - - the surface of the earth

P plants -~ rooted in the ground

I  incorporeal hereditaments (1.e. casements etc.)
E  erections - bulldings, fences etc, '

If you buy an upstairs flat you are buying *land".

(You will normally own it up to the ceiling and down to the
top of the ceiling of the flat below, and there will be
easements for your services to run through the structure of
the building to the ground, There will also be easements
for you and your visitors - including the milkman - to use
the staircases and the lifts, as these are not public rights
of way, If the building is destroyed by an explosion, the
tube of empty space which was your flat is still your land,)
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Tenures 11

Chapter 2-
TENURES

how the land iIs held - freehold or leasehold

There is no ownership‘ of land in England and Vales!

You (or someone). will have ownership of this book,
and of all other typical goods: but all land in
England and VWales belongs to the Crown - because
Villiam the Conqueror claimed all the land as his own
in 1066 and this claim still holds good today. .

a) Freehold Tenure

The person who in ordinary speech would be referred
to as the ‘“owner" of +the 1land 1is (in legal
terminology) a “"tenant of the Crown".

But there is no rent to pay to the Crown, and the
Crown claims no rights today over the land, except
that if the "tenant of the Crown" dies without leaving
a will and without leaving any 1living relatives, the
land returns to the Crown because there is no-one
else for it to go to.

-This "holding from the Crown" is freehold tenure”.

It is what any "owner" of a house really has.

. Being a "tenant of the Crown" is as near absolute

ownership as makes no practical difference, from a
householder's point of view.

{Note the name, "householder” rather than "houseowner®, The
word “"tenure" comes from the French “"tenir", meaning "to
hold" - but from here onwards, in this book, "the tenant of
the Crown" will be referred to as “the owner",)
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2.5
2.6

2.7

2.8

2.9
2.9,

2,92

2.10
2,101

2,102

2,103

Land Law

by  Leasehpnld Tenure
The owner can let the property to a tenant.
This tenant has leasehald tenure,

Sometimes the tenant may sub-let, in which case the
sub~tenant also has leasehold tenure.

<) Other Tenures

Until 1925 there were other tenures, but freshold and
leasehold tenures are the only ones that exist today.

{*Conmonhold"  and ‘“shorthold® are not tenures -~ ses
paragraphs 20,28,7 and 26,7,2-3 belaw,)

d) Definitions

Tenure

Freshold tenure is a holding from the Crown, free
from rent or any other similar payment.

Leasehold tenure 1s holding from & landlord, to
whom the property will return at the end of the
lease or tenancy. (This returning is known as the
"landlord's reversion®.)

Real and Personal Froperty

Land which is held on freehold tenure is known as
“real property" or "realty".

Land held on leasehold tenure 1s "personal property"
or “"personalty".

Ownership of goods is also "personal property® or
“personalty". {Goods are sometimes referred to as
“pure personalty".)
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3.2.1

3.3

3.3,1
3.3.2

3.3.3

3,34

3.3.8

3.3,6

3,31
33,8
339

3.4

Estates 13

Chapter 3
ESTATES

what is owned - and for how long

It is not possible to sell any land, because all land
belongs to the Crown.

So: what are Estate Agents selling? (It cannot be
the house, because the house is part of the land and
therefore belongs to the Crown.)

What is being sold is not the land but the rights to
the land. These rights are called an estate,” which
means a status,

Anyone who holds land on freehold tenure owns a
freehold estate; and anyone who holds land on
leasehold tenure owns a leasehold estate.

al) Freehold Estate

The owner-occupier's rights include:-

right to live in the house,

right to mortgage it,

right to dig the garden,

right not to dig the garden but leave it as jungle,
right to maintain and decorate the house,

a right not to maintain the house but to leave it to
become dilapidated (as long as it does not become a
nuisance to the neighbours or to the public in
general - for there is a duty not to cause nuisance)

a right to sell it,
a right to leave it to someone in a will,
a right to let it to a tenant.

S~ S N

This collection of rights and duties, owned by a
person with freehold tenure, is Freehold Estate.
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3.4,2

35

3.6

3.7

3,71
3.1.2
3,73

3.8
3.8.1

3.8.2
3.8.3

Land Law

This freehold lasts for an indefinite time - to the
end of the world unless it returns to the Crown in
the circumstances set out in paragraph 2.2.1 above -

and 1t is known by the name of fee simple absolute in
possession.

These packages of “rights and duties lasting for a
time® are what Estate Agents are actually selling, and
are the basis of what Land Law is all about.

Until 1925, legal freehold estates for other lengths
of time (such as for someone's lifetime) could exist,

(Paragraphs 7,34 - 7.2.6 below show what happenad to them,)

(Until the year 1290, sub-grants of a fee simple absolute in
possession could be wmade; so Alan held in fee simple
absolute in possession from Bevwnard who held in fee simple
absolute in possession from the King, This is now prevented
by the statute gwi/a emplores, 1290 - one of the oldest
statutes still in force, Its name means "with vegard to
purchasers", By this statute, all estales in fee simple
absolute in possession created today must be held on
freehold tenure directly from the Crown, Contrast this with
leasehnld estates, held on leasehold tenure, which can be
sub-grants, as in paragraph Z,7 above,)

b) Leasehold EBEstate

The rights and duties-of a leasehold tenant include:-

a right to use the property,
a duty to pay the rent,
a duty not to cause damage or nuisance - etc.

This collection of rights and duties owned by someone
with leasehold tenure, is leasehold estate.

It lasts for the length of the leasme or tenancy.

This estate is known as a term of years absolute,

and this may be a specific term of years absolute
(for a specific length of time, e.g. 14 years, or 99
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3.9

3.10

3.11

3.12

3.13

Estates 15

years) or a periodic term of years absolute (.e.
recurring - e.g., a monthly tenancy, which continues
monthly at a monthly rent until a month%"s notice to
end it is given).

I1f the arrangement is so vague that the tenant is
simply given the keys and told "Pay some rent®, this
is a tenancy at will.

(But if the temant then forms a habit of paying rent every
week, or every month, and the landlord accepis it, this is
likely to be regarded by the County Court as a weekly or a
nonthly periodic term of years absolute,)

And if there was a lease for a specific term which
has expired but the tenant is still in occupation and
paying rent (possibly because the landlord has not
realised that the expiration date has passed) that
tenant has a tenancy on sufferance.

(But if a rent is paid regularly, the County Court is likély

to regard the temancy as having turned into a periodic term

of years absolute, the same as with tenancies at will,)

¢) Definite auwd indefiwlte Lengths of Time

A leasehold estate runs for a definite length of time
(as in paragraph 3.8.3 above) but a freehold estate is
for an indefinite time ~ we can never tell the date
it will end - as in paragraphs 3.4.1 and 3.6 above.

‘These estates (i.e. these "collections of rights and

duties running for a definite or indefinite time" -
for that is a definition of "estates") form the basis
of what Land Law-is-all abouts -+ ~oonn

Dwnershipb of an estate in fee simple absolute in
possession is the nearest to absolute ownership of

land that it is possible to have in English Law.
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TEST QUESTIONS: ~

What is (a) freehold estate and (b) freehold tenure?

2 VWhat is the difference between a periodic term of
years absolute and a specific term of years absolute?

3 VWhat is a “"fee simple absolute in possession"?
4 VWhat is the basis of what Land Law is all about?

Debblie says she owns a freehold house called
"Debbieholm”. What does she really own?

A Note on FPrecedent Cases.

When a ctase has been decided by the High Court, the Court of Appeal or
the House of Lords, that decision is a precedent case, If the same
point arises again in a later case, the Judge in the later case is
not allowed to contradict what was decided in the precedent case, His
hands are tied: he awsi decide the laler case the same way as the
garlier one, even if he believes that an opposite decision would do more
justice, But there are the following exceptions:-

1. A High Court Judge will sometimes go against what was
done by another High Court Judge: but he is absolutely bound
to follow Court of Appeal and House of Lords decisions.

2. The Court of Appeal is not bound to follow decisions of
the High Court, but is absolutely bound by previous Court of
Appeal decisions and House of Lords decisions.

3. The House of Lords is not bound by previous decisions,
though it will only rarely go against a previous House of
Lords decision. (It might do so on the grounds that changes
in society have made the previous decision out of date.)

An example!~  fissing v, Gissing []871] AC 886, in which the wife
received nothing when the husband and wife separated - ses paragraph
15,18 for details - is widely regarded as being hard on the wife, But
it is a House of Lords case, so, if the same point arises in a case
today, the Judge has no choicte but to come to the same decision, So
dan't call the Judge a chauvinist pig: there is nothing he can do about
it, until such time as the rule in Gissing v, Gissing is changed either
by an Act of Parliament or by a later House of Lords dacision,
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Chapter 4

EQUITY

our second legal system -~ different from the common law

a) WVhy Bquity exists '

In the Middle Ages, the law had certain defects,
which caused the King's Chancellor to set up a second
legal system called Equity,

Suppose (for example) some land is granted (i.e, it is
given or sold) to Adam and Alfred on the
understanding that it is not for their own benefit
but they are to look after it for the benefit of their
two-year-old nephew Ben. The law (the “common law",
as it is sometimes called) will say that this land
belongs to Adam and Alfred, because it has been
legally granted to them, And common law will look no
further than that, even today, But Equity <(which
seeks to achieve fairness) will say that the land
really belongs to Ben and that Adam and Alfred are
holding it as trustees on Ben's behalf.

Note how the common law specifically states that
Adam and Alfred are the owners, and Ben is not: and
Equity insists equally categorically that Ben is the
owner, and Adam and Alfred are not. This principle,
that common law can lay down a rule and Equity can
lay down a different one, will be encountered very
frequently in Land Law. :

This does not lead to conflict, because the common
law rule is used today to decide who has to sign the
documents to sell the property (but says nothing at
all about who shall receive the purchase money?) while
the rule laid down in Equity says who is entitled to
the money, but has nothing to do with who has to
sign the documents.
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4.2

4,31

4.3.2

4,33

4,34

4,41

Land Law

The common law and Equity are still two separate
legal systems today, although the old common law
courts and the Chancery Court (the court of Equity>
were all abolished in the 1870s, and today the Judges
in our courts administer both law and Equity in the
same court. (i.,e. the High Court - or County Court
for many smaller cases. There is a right of appeal
to the Court of Appeal and in some cases to the House
of Lords.)

b)> Equity and Trusts

Even today, if property is held by Adam and Alfred in
trust for Ben, the position is still that Adam and
Alfred (as trustees) are the legal owners:

it is tbeir'signatures which are needed on documents
to sell the property:

but when they receive the money from the purchaser,
Equity requires them to place it in safe investments
and to hand it over to Ben with interest when he
reaches the age of 18,

Ben, the Equitable owner, is the *"beneficiary" or
“beneficial owner",

at common law in Rquity
as to who can sell the land as to who is entitled to the
benefit of the land or the
proceeds of the sale of the land

Adam and Alfred (the Ben is the  beneficial
trustees) are the owner: the trustees hold
legal owners. the property on his behalf.

Land lawyers find this two-pronged system of common
law and Equity very convenient.

For example, if twénty people wish to buy a property
in which to set up a commume, two of the commune
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4,52

45,3

Equity : 19

members can be appointed as trustees, to be the legal
owners of the property, on behalf of the twenty who
are the beneficiaries.

The best way to do this is by what is called a Trust
for Bale.

c) The Trust for Sale

By the method known as the Trust for Sale, the
property is granted to two of them (Adam and Alfred)
as trustees, on trust that they must eventually sell
it (but with power to postpone the sale for as long
as they think fit, so they may perhaps not sell it
for very many years) and also on trust to hold the
net proceeds of sale (and any income, such as rent
received from tenants, before - the property is sold)
for all the beneficiaries.

So the two trustees have the legal fee simple
absolute in possession, and the twenty beneficiaries
all have the Equitable fee simple absolute in
possession., Even today, beneficiaries have no rights
at common law: their rights are entirely a matter of
Equity. :

If eventually the commune members split up and are
scattered worldwide, it is only necessary to have the
signatures of the two people who are the trustees, to
sell the property - but after it has been sold, Equity
ensures that all the twenty beneficiaries receive
their fair shares of the proceeds of the sale,

(If any of them are missing, their shares can be invested
for them until they are found,)

at common law in Equity
as to who can sell the land as to who is entitled to the
benafit of the land or the
proceeds of the sale of the land

the trustees (Adam and the beneficilaries (Alfred,
Alfred) Adam and 18 other persons)
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4.6

461

16,2

4,63

46,4

4.9

Land Law
d} The Purchase Money

The purchase money should never be paid to one single
trustee unless that trustee is a Trust Corporation
(such as a Bank). ‘

If the purchase money is paid to one trustee, and
that +trustee runs off with it, +the defrauded
beneficiaries may be able to sue the purchaser.

(An exception to this rule can apply in cases where the
owner of tha property has died, leaving a will in which he
or she has appointed only one trustee,)

But if the purchase price was paid to two or more
trustees, or to a Trust Corporation, defrauded
beneficiaries are only entitled to sue the trustees.
The purchaser is safe. (This is laid down in section
27 of the Law of Property Act, 19250

The maximum number of trustees allowed today is four.
(This is stated in s.34(2) of the Trustee Act, 1925,

e) A General Frinciple for Modern Land Law:

at common law in Bquity
as to who can sell the land as to who is entitled to the
benefit of the land or the
The aim is to keep the | | proceads of the sale of the land
procedure simple. ¥o

more than 4 signatures The aim is to make the
will normally be needed| | final result fair, however
to sell the property. complicated this may be.

f) Equitable Remedies
Equity also develdped some new remedies, for use in -

situations where common law did not provide an
adequate solution, See paragraph 4.8(3) below.
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g’ Law and Bquity compared

4.8
(n

()

(4

common law Equity
It was developed by (1) It was developed by
the King's Judges. the King's Chancellor.
1t asks, "Have the {2) 1t asks, "Is this fair?"
correct formalltiles

1] !

been carried out™ Ty gives other remedies:
It glves damages (i.e. 11 a prohibitory injunctlon
financial compensation). {an ovdar tv siop something,

e, "Do not trespass’)

2: a mandatory injunction
{an order to do something,
g,9, “"Remove that blockage
whith you have put on your
nelghbour's vight of way")

31 specific performance
{an order to fulfil the

Common law remedies are ~Cterns set out in a contract)

absolute: they are

given to anyone who (4) Equitable remedies are
wins a case, regardleszs discretionary: they are
of what that person's only given to those who
own behaviour has been. morally deserve them.

4.9

4.10

4.11

The penalty for disobeying an order of Equity today
is imprisonment for contempt of court.

The correct formality needed for the creation of an
easement is a signed deed, but under 4.8(2) above an
eagement made by written contract but without a deed
will be upheld by Equity, if it iz registered (see
812 - 8.13.2 below) even though the common law will
not recognise it.

(Equitable sasements made by contract without a deed since
26th, Septembar, 1989, need the signatures of both parties,
A Jetter signed only by the grantor is no longer enough - by
the Law of Froperty (Miscellavneous Frovisions) Act, 1989

For the Equitable Doctrine of Notice, see page 62.
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TEST QUESTIONS: -

Why did Equity come into existence?
What (in one word) is the basic principle of Equity?

What is the difference between a mandatory injunction
and a prohibitory injunction?

9 What is the difference between a mandatory injunction
and an order for specific performance?

10 Fred wants to make a gift of some property to his
newly-born grandchild. What is the best way for him
to do so?

Aneswers to questions 1-85 (note: some answers In
this book are In putline only: more detail 1s needed.)

1 fa) a saries of rights and duties, lasting indefinitely, over
a piete of land which is held on feeehold tenure,
(b} holding from the Crown, free from any requivement for any
paymant to the Croun,

2 A periodic terem recurs (e,g, a three-monthly tenancy, with rent
payable every three months, continuing until it is terninated
by thres months' notice) but a specific term is for a set time
{a,g, & tenancy for three months - it runs for three months and
than ends),

3 Fraehold estate likely to last to the end of the world, It is
as near absolute ownership as is possible in Land Law,

4 Estates, Land Lay is not about land, it is about rights (and
duties) over land,

5  8he owns the sarjes of rights and duties (including the right
to live there, and the duty not to cause nuisance or danger)
which make wup the freshnld esiate known as a fee simple
absolute in possession, in respect of a piece of land which ghe
holds from the Crown on freehold tewure, This land includes
the minerals under it, the air-space above it, the plants and
buildings on it, including the house called "Debbieholm", and
the easements such as any rights of way and rights far the
running of gas, electricity and other services for the benefit
of this property,
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Chapter 5
1925
‘the year of Land Law Reform

In 1925 there was a major modernisation of our Land
Law - and not many changes have been made to it
since then. ‘

In the next few pages, therefore, we shall see some
of the problems that existed in 1925, and the
solutions to those problems.

Some of these solutions still work well today.
Others are so far behind the times that they create
fresi problems.

1925 and Estates

Since 1925, only two types of estate (i.e. rights over
land) are recognised by the common law.

One of these (the freehold one, which is as near to
absolute ownership as makes no practical difference)
is known as the fee simple absolute in possession.

~ The other one (the leasehold one) is called the term

of years absolute.

Until 1925 there were others, but since 1925 common
law will not accept any types of ownership of rights
in land, other than these two types. This is the
basic reform on which most of the other reforms of
1925 depend.

If you are the owner of a freehold house, what you
really own is. the freehold estate called fee simple
absolute 1n possession. If you have a leasehold
house or are renting a flat, you own a term of years
absolute.
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Land Law

Chapter 6

ESTATES —~ THEIR HISTORY

a’> VWhy the History Lesson?

This is the only purely historical chapter in this
book. Its purpose is to show what was the main
problem which faced the Land Law reformers in 1925,

The great problem was that the law of estates had
become almost incredibly complicated. The story
begins in 1066:~

b> Estates "for life" and "in fee simple”

William the Conqueror granted two types of estate:~

land could be granted to you for the rest of your
life,

or it could be granted to you and your heirs. (This
second estate is the fee simple, and today it lasts
for ever unless the property returns to the Crown in
the circumstances outlined in paragraph 2.2.1 above.)

The terminology must be explained:-

"Fee" is an old English word meaning "inheritable".
(It has nothing to do with paying anything.

“Simple" means it is inherited by the heirs in the
normal way.

("Heirs® today are the next of kin; usually the widow - or
vidower ~ and the children; but if there is no immediate
family, "heirs® includes a person's parents; or brothers and
sisters, nephews and neices; or grandparents - and uncles
and aunts and even cousins if there are no closer relatives,
The full list is in the Administration of Estates Act, 1925,
Alternatively, a person may make a will naming some other
parson vho is to inherit the property,)
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The modern name of this inheritable estate is the

.fee simple absolute In possession.

"Absolute" means “unconditional®. (Contrast it with
the conditional fees in paragraph 6.8.5 below.)

"In possession" means that the owner has the right to
occupation, or the right to receive rent from a tenant
who is in occupation, now.

{By this definition, "in possession" has a wider meaning
than "in occupation", for a landlord can have a "fee simple
absolute in possession” even if there is a tenant in
orcupation of the premises, as long as the landlord is
entitled now, in the present, to receive any rent which may
be due, But a fes simple which is not to start until a
future date, as in the example for Charles in paragraphs
6,8,1 - 6,8,4 below, is not “in possession®,) '

c) 1285: grants "in tail”

In the year 1285, a third type of estate was created.
It was known as fee tfail. Since, 1925 it can no
longer exist as a common law estate.

But it can still exist today under the rules of
Equity, as an Fquitable entailed iInterest - see
paragraph 6.11 below for an example of this.

It is seldom met with today, except in connection
with stately homes and the aristocracy.

It is inberited by the eldest son (or the property is
divided among the daughters if there is no son).
Other relatives have no right to inherit property
which was granted in tail: it is limited to direct
descendants, and if there are none it goes back to
the person who granted it (or to his heirs in fee
simple i1f he is dead).

Often the grant was worded so that it was limited to

- males only. "I grant the land to my son-in-law John

in tail male, and if he dies without having a son, the
property shall return to myself {(or to my heirs in
fee simple if I am dead by that time) " '
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Fee tail became popular with the landed gentry, who

-used a variation of it to make their lands very

difficult to sell - and so the land (and the power
which went with being a great landowner) stayed in
the family for generation after generation. (See
Chapter 11 for further details.)

d) Leaseholds

Because of the severe shortage of agricultural
labourers after the Black Death (1349) much of the
land could not be cultivated.

Hany thousands of acres were therefore let for a
number of years to sheep-farmers. This was the first
widespread use of leasehold estates, in English Law.

e) Equity

Meanwhile, Equity was recognising Dbeneficiaries’
rights under the mediaeval equivalent of trusts: so a
property might be held in fee simple at common law
but for a different period of time in Equity.

For instance:- “The property shall be held by Adam
and Alfred (trustees) in fee simple, for the benefit
of Ben as long as he lives and then for Charles in
fee simple".

at common law in Equity
as to who can sell the land as to who is entitled to the
benefit . of the land or the
proceeds of the sale of the land

Adam and Alfred (the Ben for his life; and then
trustees? in fee simple Charles in fee simple

In that example, Charles has a future fee simple - it
is one that will not begin until Ben dies.
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Thiz iz a fee simple absolute in remainder ~ a fee
simple absolute not yet in possesszion.

Equity also came to recognise conditional gfants,
such as, "to Jobn in tail male if he marries my
daughter Dorothy”,

or (to get rid of an unwanted suitor) "to John in fee
simple as long as he does not marry any daughter of
mine - and if he does, he shall lose the land and it

‘'shall go to his brother".

{6,8,5 shows a ‘“condition precedent”:- fulfilling the
condition procedss the receiving of the land, In 6,8.6
there is a “"condition subsequent” - John receives the land
mow, but if he subseguently fulfils the condition, by
parrying my daughter, he will lose the land,)

After the Reformation (mid 1500s) conditions such as,
“to John for life, if he becomes a Roman Catholic®,
and "to John and his beirs in fee simple, as long as
they do not cease to be members of the Church of
England", were imposed, and were enforced by Courts.

f)> King Henry VIII

In 1535, King Henry VIII forced Parliament to pass an
Act called the Statute of Uses.

This Act made changes which were primarily intended
to enable Henry to collect taxes more effectively.

But one side-effect of these changes was that the
common law was forced to start dealing with all
these complex estates which Equity had introduced.

The Statute of Uses was not repealed until 1925.

g’ The situation in 1925

The unplanned result of this whole series of battles,
plagues, accidents, Intrigues and other historical
events was that in 1925 there were more than forty
possible types of estate recognised by the common
law., They included the following:-
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fee simple absolute in possession

fee simple absolute 1in remainder <(not yet in
possession)

fee simple conditional in possession (as in paragraph
6.8.6 above) ‘

fee simple conditional in remainder

fee tail absolute (in possession or in remainder)

fee tail male absolute (in possession or remainder)
fee tail conditional (in possession or in remainder)
fee tall male conditional <(in possession or in
remainder)

life estate absolute (in possession or in remainder)
life estate conditional {(in possession or remainder)
life estate for someone else's life (e.g. to you for
the rest of my life, absolutely or conditionally, in
possession or in remainder)

and numerous other types of freehold estates

and several types of leasehold estates.

{Thare is no need to understand all of these, as long as it
is wunderstood that they caused such complications that
tonveyancing - the sale of land - was made difficult, slow,
expensive and inconvenient,)

(And before 1926 thers were also other types of tenure - not
just freehold and leasehold =~ but I'll spare you that:
additional complication!)

Often there were several estates recognised by common
law in one piece of land,
For instance, a pilece of land might be granted:-

to Ben for his life,

and then to Ben's son Charles (who was at that
time just three months o0ld) for his life,

and then to Charles' first son (who was of course
not going to be born for several years yet) in
tail male subject to a condition ... etc,
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at common law
legal owners

{Prior to the Settled Land
fct, 1882, this land was
unsaleable, See 11,3,3
below, for details)

in Equity
as to who was entitled to the
benefit of the land

Ben for his life

Charles for his life

Charles' son in tail
‘male conditional

Ben for his life

Charles for his life

Charles' son in tail male
conditional

An important alternative way {(still in use today) of
giving the same benefits as those in paragraph 6.11.2
above, without the land becoming unsaleable, is:-

at common law
as to who can sell the land

in Bquity :
as to who is entitled to the
benefit of the 1land or the
, proceads of the sale of the land
Adam and Alfred (as '
trustees) in fee simple

absolute in possession, Ben for his life

on trust for sale, with
power to postpone the
sale

Charles for his life
Charles' son in tail male
conditional

There were Equitable equivalents of every one of the
common law estates. '

Land which was held in a certain way at common law
might be held in a different way in Equity - as in
paragraphs 6.8.2 and 6.12.1 above. (This is still the
case today.)

The complications caused by the existence of so many
types of legal estate cried out for reform.
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Chapter 7
ESTATES TODAY

There are only two: a freehold one and a leasehold one

Sale of land had become too complex to be practical.

The soclution to this problem, imposed by section 1 of
the Law of Property Act, 1925, is: all the common law
estates have been abolished, except one freehold
estate, the fee simple absolute in possession, and one
leasehold estate, the term of years absolute.

a) How Land Law works today
The position today is twofold:-
(1) at common law

The only legal freehold estate which can exist today
is the legal fee simple absolute in possession. It is
the nearest equivalent to absolute ownership that can
exist in ogur Land Law.

The only legal leasehold estate today is the legal
term of years absolute, which may be either a
specific term (e.g. a 99 years lease) or a periodic
term (e.g. a monthly tenancy).

Common law recognises only these. two +types of
estates today. No other types of common law estate
can be created.

8o the life estate, the fee tail, the various types of
fee simple other than absolute in possession, the
tenancy at will and the tenancy on sufferance are no
longer recognised by the common law.
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14} in Egquity

In 1925 many people owned these other types of
estates, and in many cases they had mortgaged them.
It would have been unfair and unreasonable to bring
financial ruin onto all these people by abolishing
their rights. '

Therefore, in the other legal system - the system
called Equity - all these rights are still allowed to
exist as Equitable interests, and new ones can still
be created today.

at common law in Equity
fee simple absolute in more than forty possible
possession varieties

term of years absolute
(and no other varieties)

Remember: common law says who can sell, and Equity
says who will receive the benefit.

b) Examples:-

Here is how the system works in practice:-

If Alan wishes to give a freeshold bungalow to his
elderly aunt Betty for the rest of her life {(and for
no longer than that, for Alan certainly does not want
want Betty's artful son Dodger to be able to inherit
it) common law will not accept such a grant, because
it is not a grant in fee simple absolute in
possession, :

at common law In Equity

.|Betty for her life Betty for her life

NOT PERMITTED

There can be no such thing as a common law life
estate, since 1925,
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(Provisions of the Settled Land Act, 1925, by which Betty
may become entitled to the legal fee simple absolute in
possession, are not dealt with here, And if those
provisions do not apply, so the deed is completely void and
the property still belongs to Alan, then, depending on such
matters as whether Betty had paid a substantial amount for
her right, Alan may be holding the property as trustee for
Betty, In that case Alan tould sell it to someone else -
and then the problem referred to in 4,6,1 above and 13,121
below could occur here,)

- But it is perfectly acceptable and proper for Alan to

grant the property to Adam and Alfred (as trustees on
Trust for Sale) in fee simple absolute in possession,
for them to hold it for the benefit of Betty for her
life. = <(After her death, the trust ends and the
trustees return the property to Alan.) What matters
is that the legal owners (the trustees) have a fee
simple absolute in possession {or a term of years
absolute in the case of leasehold property). The
beneficiary Betty has an Equitable right, which can
be of any type at all. 7.4.5 shaows the proper way to
make this grant.

at common law in Equity
as to who tan sell the land as to who is entitled to the
benefit of the land or the
proceeds of the sale of the land
Adam and Alfred (as
trustees) in fee simple :
absolute in possession Betty for her life

If the land in this example needs to be sold for any
reason, the purchaser does not have to raise
complicated questions as to what type of estate is
for sale. The purchaser knows that if the land is
freehold, the legal estate must always be a fee
simple absolute in possession.

If there is a complicated series of rights (as in the
example of Ben, Charles and Charles' son in paragraph
6.12.1 above) this causes no difficulty in the sale of
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the land, for the legal owners Adam and Alfred (the
trustees, on a Trust for Sale) have the fee simple
absolute 1in posszession. The complications are
attached to the money, the proceeds of the sale.
Adam and Alfred must see that this is invested and
that the interest on it is paid to Ben, and
subsequently. (after Ben's death) to Charles, and then
to Charles' son ... etc. - but all this happens after
the land has been sold, and so the sale is not
delayed.

at common law : in Equity _
as to who can sell the land as to who is entitled to the
banefit of the land or the
proceeds of the sale of the land

Adam and Alfred (the Ben for his life

trustees) in fee simple Charles for his life

absolute in possession Charles' son in tail male
conditional

Since 1925, purchasers can always be. certain that
whoever is entitled to sell the property will always
be selling either a legal fee simple absoclute in
possession, or a legal term of years absolute. The
situation shown in 6.11.2 above 1is no longer
permitted, and must be replaced either with the
situation shown in 6.12.1 (repeated in 7.4.8) or with
the less common alternative given in 11.6.3 below.

¢) Overreaching

In all these examples in which the legal owners can
sell and the Equitable owners are entitled to the

.money, the Equitable owners are not able to prevent

the legal owners from selling unless there is a
written proviso stating that their consent is needed.
The Equitable owners' rights are changed from rights
in the land to rights in the proceeds of sale.

The name given to this transformation of rights in
land into rights in a fund of money is "overreaching®.
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(Equitable rights can be divided into two types, Those
which are basically beneficiaries’ interests can be
overreached, The others - the Equitable easements and such
like - normally need to be protected by registration:; ses
Chapter 8,)

d> Two general principles

The rules of common law govern who can sell the
property, but the rules of Equity govern who will be
entitled to the purchase-money.

The rules of common law make the sale easy (because
the purchaser knows that if the property is freehold,
the estate will always be a fee simple absclute in

. possession which is practically equivalent to

absolute ownership, and all the other +types of
freehold need not enter the purchaser's mind) but the
rules of Equity aim to make the final distribution’ of
the purchase-money falr to everyone concerned.

e) And one fipal point

What is the position if Alan buys a property for
himself? Here is the answer:-

at common law in Equity
as to who can sell the land as to who is entitled to the
benefit of the land or the
proceads of the sale of the land

Alan: he has the legal Alan: he has the Equitable
fee simple absolute in fee simple absolute in
possession possession

No trustees are needed in that example because Alan
holds the property for his own benefit.
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Chapter 8
REGISTRATION

Land Registry
Land Charges Registry
Local Land Charges Registries

a) PRegistered land:; and the Land Reglstry

The modern way of keeping a record of entitlement to
land is by requiring the ownership of the legal fee
simple absolute inh possession, and the ownership
of any legal term of years absolute longer than
21 years, to be registered at the Land Registry.

Property for which such a registration exists is
called registered land.

The Land Registry issues a Title Certificate to the
owner of the freehold or leasehold estate -~ or to the
lender if the property is mortgaged.

The Title Certificate is in three parts, namely:-

the Property Register,
the Proprietorship Register,
the Charges Register.

- The Froperty FRegister describes the shape, size

and location of the property, and is accompanied by a
plan (usually at scale 1:1250 or 1:2500) based on the
Ordnance Survey map. This register also states if
the registered estate is freehold or leasehold, and,
if leasehold, it gives brief detalls such as the
length of the lease.

The Froprietorship Register gives the name and
address of the present proprietor (the freeholder
or leaseholder). It also states the type of title -
see .8.6 below.
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8.4.3 The Charges Register states the matters to which the

85

property is subject - such as easements, restrictive
covenants and mortgages.

The Land Registry will supply anyone with a printout
of this information, for &£5. (A copy of the plan
costs a further £5.0 The printout is in a standard
form known as an Office Caopy of the entries, and
locks like this:-

OFFICE COPY .
Title Number ST 00000

A. PROPERTY REGISTER
County: Somerset District: Sedgemoor ‘

The freehold land shown edged with red on the plan of the
above title filed at the Registry, known as Magpie Villa,
13 Yeo Road, Goresands, TOGETHER WITH a full right of way
over the road coloured brown on the filed plan and rights
of passage of water soil gas and electricity through
pipes wires and cables thereunder.

B. PROPRIETORSHIP REGISTER
Title Absolute
3 F@bruary 1993) FRED SMITH, driver and FLORENCE EMILY
MIRANDA SMITH, his wife, both of 13, Yeo Road, Goresands.

C. CHARGES REGISTER
A Conveyance of the ‘land in this title and other land
dated 12th. October 1854 and made between (1) Bartholemew
Smallweed (vendor) (2) William Guppy and Harcold Skimpole
(trustees) and (3) John Jarndyce (purchaser) contains the
following covenant: “The purchaser hereby covenants for|
himself and his successors in title for the benefit of all
the adjoining land of the vendor and every part thereof
that the purchaser will not at any time permit the land
to be used for any noisy or offensive occupation

“whatsoever".

(3 February 1993) CHARGE dated 20 -January 1993 to
Secure the moneys including the further advances therein
mentioned.

Proprietor: Lesser Troutville Permanent Building Society
of 13, Lower Road, Dunwich.
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When registered land is sold, a deed (usually on a
printed Land Registry form) is drawn up and signed,
and is sent with the Title Certificate to the Land
Registry. The Land Registry then updates Iits
records, deletes the seller's name from the Title
Certificate and fills in the buyer's name, and returns
the updated Certificate (which is a copy of the
updated records) to the new owner, or +to the
mortgagee — i.e. the lender - if there is a mortgage.

The deed will normally not be returned, as the Title
Certificate gives all the information which the Land
Registry has recorded.

The principle of this type of registration is that
the Title Certificate will contain all necessary
up-to-date information, and it will not show any
superseded particulars {(such as paid-off mortgages or
names 0f former owners) as those details which are
no longer needed will have been deleted from the
records. '

The title may be registered as (i) absolute, (ii) good
leasehold, (iii) qualified, or (iv) possessory.

Absolute title is the best. It is the normal title
for freeholds, and also for leaseholds if the
leaseholder's deeds and also the freeholder's deeds
were inspected by the Land Registry before the land
became registered land.

Good leasehold title is granted if the Land Registry
is satisfied with the leasehold title but has not
been shown the freeholder's deeds.

Qualified title (which 1is rare may be given 1if the
Land Registry finds some serious defect in the title.

Fossessory title proves nothing except possession:
even a squatter can register this type of title.

It 1is often difficult to obtain a mortgage on
property registered with qualified or possessory
title, ' ‘
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The Land Registry's records - and not the Title
Certificate - are the proof of ownership. The Title

- Certificate is only a copy or a print-out, bound in a

strong cover, showing how the records were on the
date the Certificate was issued.

Additional unbound copies (Office Copies) can be
obtained from the Land Registry at any time.

b) unregistered land has deeds:

There are believed to be about five million properties
which ‘have not yet been registered at the Land
Registry. These are unregistered land.

Ownership of the legal fee simple absolute in
possession or legal term of years absolute of
unregistered land 1s shown by a bundle of title
deeds. .

In the past, every time the property has changed
hands another deed has been drawn up, so the bundle

‘has gradually become larger and larger. Unregistered

land is thus a bulky system, causing storage problems
for solicitors and for Building Societies and Banks.

A purchaser'’s solicitor (or other conveyancer) has to
look back through the deeds to a deed at Ileast
fifteen years old, to check the information that he or
she needs to know. Unregistered land is thus. a
time-wasting system.

Unregistered land is being phased out. The next time
any plece of unregistered land changes hands, either
in fee simple or for a term of longer than twenty-one
years, it must be recorded at the Land Registry,
which then issues a Title Certificate replacing the
bundle of deeds.

" In other words, on the purchase of any land, either it

is already registered land, in which case the change
of ownership must be registered at the Land Registry;
or it is still unregistered land, in which case the
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whole bundle of deeds needs to be sent to the Land
Registry within two months after completion of the
purchase, for the process of First Registration,

<) the Land Charges Regilistry

The bundle of deeds for a piece of unregistered land
is rather inefficient at showing certain important
matters. For instance, it sometimes will not show an
Equitable easement, because Equitable easements are
sometimes made (without any legal advice) by writing
an informal letter or a contract instead of drawing
up a deed (see 4.10 above and 185.2 below for
details) and 1n such a case it is likely that no-one
will have thought to put a copy of the letter into
the bundle of deeds. The existence of the Equitable
easement would thus not show up to anyone checking
the deed= on behalf of a prospective purchaser.

Therefore, for unregistered land, there is a system of
registration of incumbrances. Equitable easements,
restrictive covenants and estate contracts <(which
include Options to Purchase) need to be registered
under this system. 5o do puisne mortgages.

(Puisne nortgages ave mortgages for which the bundle of
deeds has not been handed over to the mortgagee,  Far
example, if a house worth £90,000 is mortgaged to a Building
Society for £40,000 and then a Second Mortgage on the same
house for another £20,000 is obiained fom a Bank, there is
nothing improper in this but the Bank cannot have the bundle
of deads because the Building Society will wat let it go)

As the land in these cases Is not registered land,
the matters mentioned in 8.13 cannot be registered at
the Land Registry. Therefore there 1is another
registry -~ it is a computer situated in Plymouth and
is known as the Land Charges Registry - for the
registration of such incumbrances as these on all
unregistered land in England and Wales.

If the land were registered land, all these matters
(and several others) would be entered in the Charges
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Register at the Land Registry - as shown in
paragraph 8.4.3 above. ~

{Note, just to aveid confusion:~ Theve is one lamd Charges
Registry tor the whole of England and Wales, and it is based
in Pilymouth, Quite separately, the Lamd Regisiry has been
de-centralised into 19 District Land Registry offices, and
the one for south-west England happens to be in Plymouth,)

d) further facts on registration

The rule with both the Land Registry and the Land
Charges Registry is that if a registrable matter is
not on the register, a purchaser of the land takes
the land free from that incumbrance,

It is normally the responsibility of the person with
the benefit of the right to see that the proper entry

is made on the appropriate register.

But on registered land there can be various matters
known as overriding Interests which are binding
without registration. Three examples of these are:-

leases for 21 years or less
(These cannat be registered, and by s,70(1) (k) of the Land
Registration Act, 1925, they are good without registration,)
rights of anyone in actual occupation of the property

{These are protected by s,70{1) /g’ of the same Act, See
15,8 and 15,10 below for cases on this point,)

many easements,

(Eagements by prescription - see 15,5 below - are overriding
interests by s,70(1) (a) of the same Act, and it appears from
Celsteel Lid, v, Alton House Holdings Lid, [1988] | WLR 205
that many other easementis also come within the protection
which §,70(1) (a} gives,)

{Note how the law for unregistered land differs from that
for registered land, On regisiersd land, the general rule
is that all matters, legal or Equitable, should be put on
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record at the Land Registry, but some, which are overriding
interests as in 8,15 above, hold good without registration,
On wnregisfersd land, easements by prescription and legal
easements made by deed hold good without registration, but
Equitable easements - except those made before ist, January,
1926 - need registration at the Land Charges Registry,}

The main statutes governing registration are:~ the .
Land Registration Act, 1925, as to registered land;
the Land Charges Act, 1972 (replacing the Land
Charges Act, 1925) as to unregistered land; and the
Local Land Charges Act, 1975, as to the Local Land
Charges Registries - see 8.17 below.

e) other registries

There is a third series of registries, run by District
Councils and London Borough Councils. (And by the
new unitary authorities, from April 1996.)  These
registries are the Local Land Charges Registries.

The replies given by these Councils to the standard
forms of Local Search and additional enquiries reveal
details of planning conditions, tree preservation
orders, closing orders (i.e. the property has been
declared unfit for human habitation) road improvement
schemes, listing (i.e. a building on the property has
been listed as being of architectural or historical
interest) enforcement notices (i.e. something which
has been built on the land in contravention of the
planning laws will have to be demolished) and various
other matters affecting the land. These are matters -
which are of interest to a purchaser, and of which
the Council is aware.

There are several other registers, such as registers
of mining works kept by the National Coal Board, and
registers of common land, etc.

Local Councils also keep maps of pipe-lines, sewers,
public rights of way, etc.
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f) Summary

There are three main types of Registry. These are
the Land Registry, the Land Charges Registry, and the
Local Land Charges Registries,

Land Registry (for registered land) shows:-
Froperty Register: what land {(location; plan)

Froprietorship Register: whose land (present owner)

Charges Registér: ’ easements, mortgages, and
restrictive covenants, etc.
to which the land is subject.

Land Charges Registry (for unregistered land) showsi~

equitable easements, pulsne
mortgages and most equitable
mortgages, and restrictive
covenants, etc. to which the
land is subject.

Local Land Charges Registries (for all land) show:-

planning matters, demolition
orders, closing orders l.e.
non-habitation orders) road
improvement schemes, tree
preservation orders, etc. to
which the land is subject.

Compare particularly what is recorded in the Land
Registry's Charges Register (for registered land) and
the Land Charges Regisiry (for unregistered land>.
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Chapter 9

THE FIVE LEGAIL INTERESTS

There are five legal interests listed in s.1 of the
Law of Property Act, 1925. They are rights
recognised by common law which someone else may have
over your land. They can be memorised as METER:-

mortgages

easements and similar rights
tithes

entry rights (upon leaseholds)
rentscharge (or rentcharges).

fae B B B s

Mortgages. The mortgagee (the lender) has rights,
such as the right to sell the property if the
mortgage interest is not paid. See Chapter 285.

Fasements, Neighbours' rights of way and rights of
drainage etc, (But not public rights of way, nor
water mains nor mains sewers: these do not require
eagements but are governed by Acts of Parliament -
Highways Act, 1980, Water Acts, 1045 - 1089, etc.) &ee
1.2(6) above and 18.3.1 - 2 below.

Tithes, Originally payable to the Church, but almost
entirely abolished by the Finance Act, 1977,

Entry rights. These are basically rights of taking
premises back from tenants who fail to pay the rent.

Rentscharge. These must be looked at in a 1little
more detail. They are payments which have to be
made on certain freehold properties:-

and they are found in Manchester, Liverpocl, Bristol,
Veston-super~Nare and London, but are rare elsewhere.

Many rentscharge arose in the following way:- A
builder in Victorian times wanted to buy (freehold) a
plece of land on which to build ten houses, but could
not afford the market price for the land. The
landowner therefore agreed: "I will sell you the land
in fee simple for a nominal £1, on the condition that
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from each of the ten plots I and my heirs shall
receive £5 per year for ever. In other words, the

payments are to be to me and my heirs in fee simple.
If in any year the sum is not paid, 1 shall levy
distress by taking goods worth £5 from that house -
or if there are no goods there, 1 shall take that
house back!

Some rentscharge are higher than £5, some are as low
as £3 - but whatever the figure, it is fixed, with no
provision for increasing it to allow for inflation.

S0 a purchaser buying the house today at its present
market value, perhaps £150,000 or more, receives the
property in fee simple subject to the right of the
present rentcharge-owner to collect £5 from him or
her each year (usually at the rate of £2.50 every six
months) and to distrain if the sum is not paid - and
to take the house back if it is empty and there are
no goods there to distrain upon. :

Is a fee simple subject to such a condition a fee
simple absolute in possession? (If it is not, the
common law will not recognise it.) Isn't it a fee
simple conditional like the ome in paragraph 6.8.6
~ because the deed says that if a certain condition
happens, the owner shall lose the property?  And
therefore isn't it Equitable and in need of trustees?

The answer to this problem is, don't worry about it!
The point was not properly covered in the legislation
of 1925, and therefore it was declared in the Law of
Property <(Amendment) Act, 1926, that such a fee
simple is a fee simple absolute.

No new rentscharge can be created since the
Rentcharges Act, 1977. (There are exceptions for a
few unusual cases such as freehold flats.

Existing rentscharge can be redeemed.

(The prite to redssm ~ 1,2, buy off ~ a £5 ventcharge would
be the amount which would have io be invasted to produce E5
interest per year,)

It iz intended that all these rentscharge will have
been redeemed or phased out by the year 2037.
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Note that rentscharge are payable on freeholds. Do
not confuse them with rent payable to a landlord on a
leasehold. The law applicable to rentcharge-owners
differs in many ways from that applicable to
landlords.

All of the five legal interests can also exist as
Equitable interests.

Thus 1if a mortgage has been made by a written
contract signed by both parties, but no mortgage deed
has been drawn up, Equity will recognise it as an
Equitable mortgage (as long as the contract has been
registered at the lLand Charges Registry or Land
Registry) although common law will not recognise it
because there is no deed.

In 8.9 above, an example of an Equitable easement
(Equitable because there was no deed) occurred.

Interests which are not on the list of the five legal
interests can only be Equitable, even 1f they have
been created by a deed. One example of such an
interest 1is a restrictive covenant (see Chapter 2¢).
Another example iz an Option to Purchase.

(An Option to Purchase, granted to me, is a right far ne to
buy Fred's land at an agreed price at some future date when
I choose to, A developer would sometimas pay a farmer for
such a right, Contrast it with a right of pre-emption which
is a right for ne to have firvst refusal when and If Fred
chooses to offer his land for sale.)

One consequence of the rule in 9.8 is that all Options
to Purchase need to be registered. If it is an option
to purchase unregistered land, the option must be
registered at the Land Charges Registry, otherwise it
will be void against another purchaser who buys the
land first. (This situation arose in KNidland Bank
Trust Co. Ltd. v. Green [1981] AC 513 in which the
purchager actually knew of the unregistered option,
and bought the land deliberately to destroy the
option - and the House of Lords sald she was legally
entitled to do so. And an option to purchase
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registered land needs to be noted on the Charges
Register at the Land Regisiry - as in 8.4.3 above.

A List of legal rights

fee sinple absolute in
possassion

term of years absolute
{perindic or specific)

1, nortgages (including
legal chavges)

2, easenents (& profits
3 prendre, etc,)

3, tithes (obsolete)

4, rights of entry

5, rentcharges

("M.E,TER™

chief remedy: damages

amd, later In this book

joint tenancy
{of trustees)

prescription

A List of Bquitable rights

fee sinple absolute in possession
(of beneficiary' legal fee simple
held by trustees)

fee simple absolute in ramainder
{future interest)

fee simple conditional in vemaindar

fee simple conditional in possession
{as in 6,8,8)

entailed intereasts (various types)

life interests (various types)

benaficiary's tarm of years absolute
{legal term held by trustees)

agresment for a lease

tenancy at will

tenancy on sufferance

equitable mortgages (e,g, a nortgage
of an entailed interest)

equitable easements etc, (see 18,5,2)

tithes f{obsolate)
equitable rights of entry
equitable rentcharges

{a,g, a rentcharge for life)
options to purchase
annuities, estate contracts etc,

renedies: prohibitory injunctions
mandatory injunctions
spacific performance

beneficial joint tenancy
tenancy in common

restrictive covenants

purchaser' rights after exchange of
contracts
equitable right to redeem nortgage
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Chapter 10

A SUMMARY

Tenures

Estates

Equity

the 1925 provisions.

Here is a property ....... PR
It iz held from the Crown on freehold tenure.

What is aCtually owned (and is for sale here) is the
total of the rights and duties, known as the freehold
estate. :

There 1s only one type of freehold estate known to
modern common law, and that 1is the fee simple
absolute in possession.

One type of leasehold estate 1s known to modern
common law: 1t is the term of years absolute, and the
term may be elther specific or periodic.

The vendors may be holding the property for thelr
own benefit, or they may be trustees holding 1t on
behalf of beneficiaries who may have many different
kinds of Equitable interests, but this makes no
difference to a purchaser, who need not even know
about the beneficilaries’ Equitable interests as long
as the purchase price is paild to trustees.

One trustee is not enough. If you hold property in
your sole name for your own sole benefit, you can
sell it alone, and no trustees are necessary: but in
cases where trustees are needed, there must be at
least two of them, or a Trust Corporation for the
reason glven in paragraphs 4.6.1 - 4.6.2 above.

Properties may be subject to legal interests for
mortgagees, adjoining owners, rentcharge-owners and
landlords; and can be subject to many kinds of
Equitable interests such as Equitable easements.
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The modern way for the ownership of the legal estate
to be shown is by means of a Land Registry Title
Certificate, which is always in three sections known
as the Property, Proprietorship and Charges Registers.

Little or no attempt is made in this book to give a

value-judgment on whether this is the best possible
system of Land Law. (It Isn't!)) Some other systen

might in many respects give greater simplicity, more

flexibility, better social justice or increased
commercial efficiency. Whatever our opinions on
these matters, we have to work within the present
system, because it is the only system we have in
this country.

Criticism 1is in order - as  long as the critic
understands the principles of what he or she is
criticising! (Far too many of them don'th

Criticism does not of course make these requirements
any less compulsory. Nothing ©but an -Act of
Parliament can change these rules.

.

TEST QUESTIONS:-

Explain the functions of:~
(a the Land Charges Registry,
b the Charges Register of the Land Registry,
(c) the Local Land Charges Registries.

What are +the advantages of the registered land
system over the unregistered system?

What are the three registers on which the three parts
of the Land Registry Title Certificate are based? 1In
which of these registers would the following appear:i-
(1> a legal easement to which the property is subject,
(i1} a legal easement for the benefit of the property,
(iii> the owner's name, (iv) a mortgage, and (v) an
Equitable easement to which the property is subject?
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Vhat are
(1> an Office Copy
(11) an overriding interest
(1i1) overreaching?

Name the two legal estates, the five légal interests,
and any three Equitable interests.

Answers to questions 6-10

10.

Equity came into existence to counteract the shortcomings of
conmon law, particularly with regard to (i) trusts, (ii) the
lack of suitable remedies in some cases - see 4,8(3) - and
(iii) informality; see 4,10 for an example of informality,

Fairness (ov justice, or consciaencel,
A mandatory injunction is an order to oo something - e,g, to

remove an obstruction,
A prohibitory injunction is an order mof to do somethxng - 8,4,

ot to play loud music after 10,00 p.m,

A mandatory injunction (see answer § above) is nothing to do
with a contract;
specific performance is an order to proceed with a confract,

The property should be granted to two trustees, on trust for
sale with power to postpone the sale, and on trust to hold
the benefits (the procesds of sale, and the rent if any) for
the grandson,
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Answers to questions 11-15

11.

12.

13.

14.

15.

The Land Charges Registry shows certain incumbrances which
might not show up from the deeds, on unregistered land, See
2,12 abavs,

The Land Registry's Charges Register shows the incumbrances on
registered land, See 8,4,3 above,

The Local Land Charges Registries show natters known to Local
Authorities, on both registered and unvegistered land,  See
8,17.1 above,

Advantages of registersd land; one document instead of many;
title guaranteed so there is no need ino check back into the
past; less storage problem; information as to ownership is
available to the public; and if a Title Certificate is
destroyed the Land Registry can supply a new one,

The three registers are!

the Froperty Registar,

the Praprietorship Register,

the Charges Register,
A legal easement to whith tha property is subject should be in
the Charges Register;
A legal easement for the property's benafit should be in the
Property Register:
Tha owner's name will be in the Proprietorship Register;
A mortgage should be in the Charges Register:
An Equitable easement to which the property is subject should
be in the Charges Register,

An Office Copy is a copy of the entries currently on the
registers, It is available from the Land Registry at any time
for £5,

Overriding interests are interesis which are good without being
put onto any register; see 8,15 for exanples,

Overreaching is the transforming of rights in land into rights
in money - see 7,5 above,

See page 87 for answer to question 15,
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Part 2
further Rights over Land

Chapter 11
SETTLED LAND

owners in succession - the ancestral home
for generation after generation

The system known as Settled Land was designed for
the landed gentry in their stately homes, and is
unlikely to be encountered elsewhere unless it has
been used by mistake - which happens sometimes in
home-made wills.

Settled land is land which has granted to persons in
succession. In other words, it has been granted to a-
series of people, one after another - to Ben for his
life, and then to Charles ... and so on.

al) settled land in 1ts heyday

The purpose  for which the landed gentry used the
Settled Land system (particularly in the eighteenth
and nineteenth centuries) was to ensure that their
families retained their land (and the influence that
went with it) for generation after generation.

For example:i~ Alan (the landowner, with a fee simple

absolute in possession) might have become anxious
about his son: "If, after my death, my son becomes a
gambler and a spendthrift, he might sell the land and
squander all the money, so there would be nothing
left for future generations", And Alan thinks of a
solution: "I will not let him have ownership of the
land: I will not let him inherit the fee simple. When
I die, I shall say in my will that I only leave him a
limited period of rights, to enjoy the land for the
length of his life. 1 shall leave the period after
that to his baby son, for the length of his life. And
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I shall leave the period after that to his son, who
is of course not even born yet."

50 Alan granted the land
to my son, Ben, for his life,
and then to Ben's son Charles, for his life,

and then to Charles' first son, in fee simple,

Any purchaser wishing to buy this land naturally
wanted to have it permanently, and not for a
temporary short period. And he found that to obtain
permanent rights over this land, he had to buy the
rights appertaining to one period of time from Ben,
and he had to buy the rights relevant to a further
period of time from Charles {(who probably could not
sign the necessary document because he was still only
a small child) and he had to buy a further period of
rights from Charles' son (who certainly could no
sign because he had not yet been born!, ‘

stately home with 20,000 acres
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These = difficulties made the land completely
impossible to sell - which was of course precisely
what Alan had intended.

All that Ben could sell was the right to the land for
the length of his own life - which had little value
in view of the fact that he might be killed in an
accident at any time.

The permanent rights to the land could not be sold
until Charles' son reached full age.

("Full age” means 18 since the passing of the Family Law
Reform Act, 1969; but previously the required age was 21,)

If Charles' son had been granted a fee tail instead
of a fee simple, it would have created a further
complication (not described in this book) by which it
was often possible to tie the land up within the
family for a further generation, or sometimes two.

In this way, the landed gentry kept their stately
homes and lands (and the power and prestige that
went with them) within their families from generation
to generation.

b) Settled land since 1882

Unsaleable 1land <can cause social and economic
problems, especially 1if 1t happens to be on the
outskirts of an expanding town.

Parliament has therefore enacted (by the Settled Land
Act, 1882, replaced now by the Settled Land Act,
1925) that settled land can be sold in fee simple
absolute in possession.

c) Settled Land since 1925

The person in present possession is declared (by the
Settled Land Act, 1925) to have.the legal fee simple
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absolute 1n posseszion ~ for we know from paragraph
7.2 above that someone must have the whole fee simple
absolute in possession of the freehold land, by the
law as it has stood since 1925, and the rights for
life (for Ben and Charles) can only be Equitable.

The right for Charles' son, whether it is an interest
in tail or whether it is a fee simple (a future fee
simple which cannot become a fee simple absolute in
possession until Ben and Charles have died) can also
only be Equitable, as it is not a fee simple absolute
in possession. (See 6.5.2 above.)

S0 our example from paragraph 6.11.2
Ben for life
Charles for life

Charles® sbn in tail male conditional

is re-written by the Act of Parliament (the Settled
Land Act, 1925) to make it read as follows:-

at common law ‘ in Equity
as to eho can sell the land as to who is entitled to the
benefit of the land or the

Ben has the fee simple proceads of the sale of the land

absolute in possession

and can sell it; Ben for his life,

Charles for his life,
but two people (Adam Charles’ son in tail male
and Alfred) will be conditional.

appointed as "trustees
of the settlement®.

Ben can sell the legal fee simple absolute in
possession of all or any part of the land, but the
purchase money will not be paid to Ben: the purchaser
must hand it over to the ftrustees who must see that
it is used for the benefit of the beneficiaries.

(For instance, Ben sells off a few fields and a couple of
cottages, and the money is used to provide an irrigation
system for the rest of the land, for the benefit of future
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genarations of the family: or alternatively the money is
invested by the trustees, and the intevest on it is paid to
Ben for his life, then to Charles for his life ,,, etc,
Either vay, the future generations receiva the benefit,)

(The Settled Land Act, 1925, gives the person in possession
- i,e, Ben - the name of fenant for life, This misleading
name means he can sell the legal fee simple absolute in
possession,  Quite separately, in Equity Ben is a [ife
~denant, which means he is entitled to the benefit of the
income for the rest of his life,)

So the land can be sold, but the family wealth is
kept tied up in the family, for generation after
generation.

This is another example of the general principle
which we saw in paragraphs 4.6.4 and 7.7 above, that
common law makes it easy to-sell the land, while

Equity tries to ensure that the final result 1g fair

to all persons concerned.

This transfer of beneficlaries' rights from the land
to the proceeds of sale is known as "overreaching®.

We have seen 1t before, in 7.5 and 7.5.1 above.

d) A trust for sale, as an alternative
to settled land

An alternative method which can be used to produce
the same result is to create a Trust for Sale:~

at common law : in Equity
as to who can sell the land as to who is entitled to the
benefit of the land or the
proceads of the sale of the land

Adam and Alfred (the Ben for his life

trustees, on Trust for Charles for his life
Sale) in fee simple Charles' son in tail male

absolute in possession , conditional
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In the case of the Trust for Sale, it is the trustees
who own the legal fee simple absolute in possession -
and this is an example which has been seen twice
previously in this book: see paragraphs 6.12.1 and
7.4.8 above, '

The trustees of the Trust for Sale have the power to

postpone the sale for as long as they see fit, so the
land may remain unscld for many generations. (So a
system originally designed for selling property is
used to keep the property within the family.) :

Trust for ©Sale 1s more suitable for today's
requirements than Settled Land, but a member of the
aristocracy may sometimes prefer the Settled Land
system because it enables " him to sign documents
himself instead of having to ask trustees to do so.

el WVaste

As Ben only has the benefit of the property for his
life, he must not be allowed free rein to destroy it
during his lifetime. This would count as "waste".
"Waste" includes .all alterations. There are four
types of wastei-

Ameliorating waste. This means alterations which
amount to an improvement, such as converting a
disused barn into a cottage (with Planning Permission
to do so obtained from the Council, of coursel). The
life tenant <(Ben) 1s unlikely to be stopped from
doing such works, even if the remainderman (Charles
in the example above) says he would prefer the
property to be left as it is.

Fermissive waste, This means doing nothing, and so
the property gradually deteriorates. There is nothing
in Land Law to stop Ben from doing this, unless he
has signed a covenant that he will do repairs. <(On
the other hand, under Planning Law the Local
Authority may be able to serve a Repairs Notice
requiring repairs to be done, if the property is a
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"listed building" - i.e. a building recognised as being
of architectural or historical interest.)

Voluntary waste. This means dolng something active
which i¢ detrimental to the property. It may be
cutting down the timber and selling it, or it may be
mining. (In some districts, mining would be a
sensible use of the land, but adjacent to a stately
home in green countryside it is unacceptable.) Ben
must look at the document (It may be a deed or a
will) by which he was granted his life interest. If
it states that he is "unimpeachable of waste", he is
free to do these things - provided of course he
obtains Planning Permission. If the deed or will
does not say that he is "unimpeachable of waste", he
cannot cut timber (unless it 1s a plantation which
was planted for the purpose of cutting it when it
reached a certain age) and he cannot open a new mine,
although he can continue to work one which is already
open. These provisions were a wuseful way of

. protecting the property in the days before there were

Planning controls.

Equitable waste. This means deliberate destruction.
In Vane v, Barpard (17162 2 Vern., 738 the life tenant
of Raby Castle (in County Durham) objected to the
woman that the remainderman married, and therefore
told him, "You shall never have this castle" - and
brought in two hundred workmen to demolish it! The
remainderman obtained a mandatory injunction (see
paragraph 4.8(3) above) forcing the life tenant to
repair all the damage.

Vaste is also important in lLandlord and Tenant Law.
Tenants who have a perlodic or specific term of years
absolute (see 3.8.3 and also 3.7.3 above) are
restricted in what they can do to the property.
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Chapter 12

THE RULE AGAINST PERPETUITIES

12.1

12,11

12,1,2

12.2

12,2,1

12,2,2

12,2,3

12.3

a) the rule

This 1is a difficult and inconvenient rule affecting
future conditional rights.

Ve saw an example of a future conditional right in
paragraph 6.8.5 above: "The property will go to John
if he marries my daughter Dorothy".

Nature puts a time-limit on this condition, for
neither John nor Dorothy will live for ever. Ve do
not know whether he will marry her - but we do know
that they cannot get married te each other after
elther of them has died. FEither the marriage will
take place while they are both still alive, or it will
never take place. ,

On the other hand, some conditions may be of a type
that keeps everyone guessing, not knowing whether the
thing will happen or not, for a couple of hundred
years or more.

An example of this would be, “The property will go to
John in fee simple Iif the house is pulled down and
rebuilt"”.

The uncertainty - the possibility that the house
might be demolished and rebuilt two or three
centuries from now, and John's heirs might then come
forward and demand the property -~ is something that
cannot be tolerated.

Therefore, conditions of this latter type are void by
the Rule against Perpetuities {(unless made after 15th
July, 1964 - see paragraph 12.5 below).

The Rule asks the question whether the event could
occur outside a time limit of "the lifetime of someone
alive when the condition is made, plus 21 years after
the end of that lifetime".
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If it cannot happen outside that time limit (as in
paragraph 12.1.1 above, where the marriage cannot
happen after one of them is dead) the condition does
not break the Rule against Perpetulties: but 1f it
could happen outside the lifetime-plus-2l-years time
limit <(as 1in paragraph 12.2.1 above, where the
demolition and rebuilding of the house may happen
after two or three centuries) the condition breaks
the Rule and the grant Is therefore immediately vold
from the very day it is made: it 1is void {(so John
does not get the property) even 1if the house is
demolished and rebuilt next year.

In other words:

if the event must happen either (1) within a lifetime
plus 21 years, or alternatively (ii) never <{(as with
the example in paragraph 12.1.1. above) it does not
break the Rule against Perpetuities;

but 1if it could occur either (1) within a lifetime
plus 21 years, or (ii1) later than that, or (i1ii) never
(as with the example in paragraph 12.2.1 above) the
grant is completely void from the day it is made,
even if in fact the condition is fulfilled within a
few weeks.

The law does not wait and see whether the condition
is in fact fulfilled within the lifetime and 21 years:
it simply declares the grant void whether the
condition is fulfilled or not.

{Another  exanple, in  whith the 21  vyears" becomes
important;~  "This property is granted to the first of
Dovothy's children to reach 21*, This grant is valid aven
if Dorothy has at present no children, because even if
Dovothy dies the day her child is born, that child (if it
lives to be 21) mwst reach 21 within Dorothy's lifetime plus
Z1 years, There is mo way in the natural order of evenis
that a child can reach 21 more fhanm 21 years after its
mother has died, -~ There appear o have been no cases on
this point invelving sperm-banks or frozen embryos, as yet,
- But a grant, *To the first of Dorothy's children to
becane a vicar," would break the Rule, because she might at
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sone distant fulure date have a child who becomes a vicar
move than 21 years after her death,)

This Rule does not apply to conditions imposed since
15th. July, 1964 <(the day that the Perpetuities and
Accumulations Act, 1964, came into effect). For these
conditions, there is another {(much more reasonable’
Rule, by which the law will wait and see whether the
condition is in fact fulfilled within the time limit.

b) practical "perpetuities" problems

The chief danger caused in Land Law by the Rule
against Perpetuities is to do with future drainage
easements.

The Rule was not designed to apply to such rights,
but it does so anyway - unfortunately.

Suppose (for example) that in 1961 a house was built
in a village which at that time had no mains sewer.
So the house was built with a septic tank in the
garden, and an ecasement "to use any drain that may
in future be 1laid" across the neighbour's land to
reach a future sewer. This was a conditional
easement - conditional on the drain being built - and
so it is subject to the Rule against Perpetuities: and
as there was no guarantee that any future drain would
be laid within a lifetime plus 21 years, this
ecasement is vold and worthless - though the person
who drew up the deed granting the easement in 1961
probably did not realise that. Then in 1993 a new
drain from the house was laid across the neighbour's
land, to reach the new sewer which had just been laid
through the village. But the easement made in 1961
is void, so the new drain has been laid without any
legally-recognised permission,

If the new drain is used "neither by force, nor in
secret, nor by permission® for more than 20 years, an
easement by prescription (see paragraph 18.6 below)
nay conme Iinto existence - but this drain has only
been used since 1993.
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80 the new drain has no right to be there, and if the
owner of the land which it crosses decides to remove
it or to block it up (either through sheer ill-nature
or because it is in the way of some building work he
1s carrying out) he is legally entitled to do so -
regardless of the consequences for the house which is
thus deprived of drainage. The owner deprived of the
drain must make (and pay for) other arrangements.

The person who drew up the deed in 1961 should have
avoided this potential catastrophe by limiting the
condition to a lifetime plus 21 years. This is why
grants of easements "to use any drains that may be
laid within the lifetime of Her Majesty Queen
Elizabeth II or within 21 years after her death" are
sometimes found in deeds, (In deeds made since 15th.
July 1964, a reference to "within 80 years” can be
used instead of the "lifetime-plus-21-years" formula.)

Consider finally a grant made by a freeholder, Alan,
to my second son, Ben, for his life,
then to Ben's baby son Charles, for his life,
then to Charles' first son, for his life,
then to that son's first son ... etc.

The last line can break the rule against perpetuities.
Charles is alive, and Charles' son if he ever has one
will be born in Charlez' lifetime <(or within nine
months after Charles' death) -~ but there is no
guarantee at all that the next generation will be
born within the lifetime (plus 21 years) of any of
the persons alive today (Alan and Ben and their wives
and Charles). This is why, in the examples in 6.11.1
and 11.3.2 above, Charles' son had to receive a fee
simple or a fee tail. A life interest to him would
have left any grant to his son void, and the land
would return to Alan, or his helrs in fee simple.

{Tuo other rules about future rights, namely the Rule
against Inalienability and the Rule against Accumulations,
are not included in this book,)
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Chapter 13
A SECOND SUMMARY

13.1 There are three ways in which land can be owned:-
13,101 Sole Beneficial COwner

A sole purchaser buys the property, either in fee
simple absolute in possession or for a term of years
absolute, for himself or herself <{or itself if the
purchaser is a limited company). No trustees are
required, as the property is for the benefit of the
purchaser alone, and no-one elsze,

13,1.2  &Gettled Land

Settled land iz designed to keep wealth within the
family for future generations. It can be sold, but
trustees see that the proceeds of sale are properly
dealt with.

13.1.3 Trust for Sale

Trustees own the fee simple absolute in poszession
{(or term of years absolute) of this land, on behalf
of the beneficiaries. The trustees can sell it (or
can posipone the sale indefinitely, so in many cases
it will not be sold for many years) and must see that
the proceeds of sale are properly dealt with.

18.2 We shall <see in the next chapter that all
co~-ownerghips must be held on Trust for Sale.

A note on the Equitable Doctrine of Notice.

This doctrine, by which Equitable rights were binding only
in so far as a purchaser knew, or should have known, of
their existence, is omitted from thiz book because in 1925 it
was superseded on registered land, and to a large extent on
unregistered land, by the registration requirements. The
question today is not, "Did the purchaser know? but, "Was
the right registered?™ The doctrine still applies however to
certain Equitable rights (pre-~1926 Equitable eazements,
pre~1926 restrictive covenants etc.) on unregistered land.
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Chapter 14
CO—OWNERSHIP

owners together

Co-ownership exists wherever two or more persons own
a freehold or a leasehold property together

Harry and Wendy buy a house;

Tom, Debbie and Harry (business partners) buy office
premises.

al) two types of co¥owner9bip

Co-owners are either
joint tenants, or
tenants in common.

Which type they have chosen to be should be stated
in the deed by which they bought the property.

(The phrases “joint owners" and "ownars in common” might
have been preferable, but the Law of Property Act, 1925,
uses the word "tenants” - bacause all “owners” of land are
"tenants of the Crown" as we saw in paragraph 2,2 ahove,)

Ifk the co-owners are joint tenants, they have the
"right of survivorship". This means that when one of
them dies, the others automatically own the property.

Example:~ Harry and VWendy are joint tenants. Harry
dies: the whole property then belongs to Vendy.
(This 1s automatic on a joint tenancy, regardless of
anything that Harry may have written in his willo

If the co-owners are tenants in common, there is no
"right of survivorship".

Example:- Tom, Debbie and Harry are tenants in
common. Harry dies. His share does not go to Tom
and Debbie; it goes <(by inheritance) to his widow
Vendy, either because he left it to her in his will,
or because he died without leaving a will and she is
his next of kin.
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{(The rules of inheritance - not in this bhook but see the

~note after paragraph £,4,2 - are in the Administration of
Estates Act, 1925, as amended by the Intestates' Estates
Act, 1952, and by other legislation,)

Joint tenants are always equal.
Tenants in common may hold equal or unequal shares.
Married couples are likely to be joint tenants.

Business partners usually find that tenancy in common
1s more suited to their requirements.

b) a 1925 problem

The Land Law reformers in 1925 were faced with a
problem which affected many tenancies in common:-

For example:- Tom, Debbie and Harry were tenants in
common. Harry died and his share passed to Wendy.
then Tom died, and in his will he left his share in
this property to his family (lan, Joan, Keith, Louise
and Mary). To sell this property, the signatures of
all of them {(Debble, Wendy, lan, Joan, Keith, Louise
and Mary) were required.

If any one of them had emigrated, this could make
selling the property a slow process - the document
might have to be sent to Australia for signature -

and 1f any one of them had cut off all links with the

family and could not be found, the property could not

be sold at all.

(But such a person who has been missing for more than seven
years can be treated as having died,)

The same problem could arise on joint tenancy - even
between husband and wife - because one of them might
“sever" the joint temancy - i.e. change it into a
“tenancy in common in equal shares". (Joint tenants
are equal, so the severance must be into equal
separate shares.)


http://www.cvisiontech.com

14.12

14,12,

14,12,2

14.13

14,13.1

14,13,2

Co-punership 65
Suppose for example a husband, after a quarrel with
his wife, gave her notice in writing (or today it can
even be an oral mutual agreement) that he was
severing the joint tenancy; and he then made a will
leaving all his share of the property to his sisters.

~If, after the husband's death, the address of one of

the sisters cannot be found, the wife <{anxious to
move out of the house into a smaller one) would have
found that the house could not be sold because the
missing sister's signature was not obtainable.

o) and a solution

To avoid this problem of unsaleable property, the
solution adopted by the legislators in 1925 was to
say that all co-ownership properties must be held by
trustees on Trust for Sale. (This 1s not merely a
suggestion: 1t is compulsory, by the Law of Property
Act, 1925. - See 4.5 for details of Trusts for Sale.

There must be at least two trustees (unless the
trustee is a Trust Corporation) for the reason which
we saw in paragraphs 4.6.1 - 4.6.2 above,

‘and to keep the sale reasonably simple, there must

not be more than four trustees.

Trustees cannot be tenants in common: they must
always be joint tenants of the legal estate.

The basic principle that makes this system work is
that the trustees must be Jjoint tenants. If one of
them dies, "right of survivorship" applies, so the
property belongs legally to the surviving trustee or
trustees, That is the rule for all legal co-owners.

The rule for Egquitable co-owners is different - but
it applies to the proceeds of sale, and not to the

- land itself, so it does not conflict with the common

law rule., The Egquitable co-owners (the beneficiaries)
should choose at the time of .the purchase either to
be joint tenants (in which case, "right of
survivorship" applies to them) or tenants in common
(in which case, "right of survivorship" does not

apply?.
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Learn the general rule by hearti~ In all
co-ownerships, the legal owners (the trustees) must
always be joint tenants; but the Equitable owners (the
beneficiaries) have the choice of whether to be joint
tenants or tenants in common.

(The correct name for tenancies in common since 1925 is
“Equitable interests in-undivided shares™ - but the name
“tenancies in common" is easier to say and is often used,)

S0 here is the result:-
(1> tenancy in common, today

Tom, Debbie 'and Harry today buy a property as
tenants in common.
Two, three or four trustees must be appointed.

They can appoint themselves as trustees: so we find
Tonm, Debbie and Harry <{as trustees, legal joint

.tenants? holding the property for the benefit of Tom,

Debbie and Harry {(as beneficiaries, Equitable tenants
in common), '

B at common law in Equity

as to who can sell the land as to who is entitled to the
benefit of the land or the
proceeds of the sale of the land

Tom, Debbie and Harry Tom, Debble and Harry (as
(as trustees) must be beneficiaries) have chosen
Jjoint tenants. _ to be tenants in common.

If, a few months later, they wanted to sell it, the
three legal owners could sell (all of their signatures
are needed, because all legal owners must sign) and
the three beneficiaries would receive the proceeds of
the sale, in their appropriate shares. (If Tom had
provided half the money to buy the property, and the
other two had provided a quarter each, they would be
paid out in those shares.) - But in fact they do
not sell it, they keep it - and after a few years,
Tom and Harry die.
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After Tom and Harry have died, Debbie is the legal
owner by right of survivorship.

She appoints a second trustee (this could be her
sister, or her solicitor, or one of Tom's grown-up
children, or somecone else)

and the two trustees can sell the property. Their
two signatures are the only ones that are needed,

As for the purchase money: the trustees must ensure
that the right amounts are paid to the beneficiaries:

s0 Debbie gets her share (a quarter, in this example,
according to paragraph 14.145 above) and Tom's heirs

Teceive Tom's share, divided between them; and Wendy

(Harry's heir, either by his will or as his next of
kin) receives Harry's share.

at common law in Equity
as to who can sell the land as to who is entitled to th
' benefit of the land or the
proteads of the sale of the land

Debbie and a second Tom's heirs, Harry's heirs
trustee sell as joint and Debbie receive their
tenants. fair shares of the proceeds

of the sale.

If one of Tom's heirs 1is untraceable, his part of

‘Tom's share is invested for him (by the trustees)

until he can be traced or can be presumed dead.

This does not delay the sale, because the only
signatures needed are those of the trustees.

This is another example of the general principle that
common law makes the sale easy, and Equity does its
best to ensure that the final result is fair to all:

(i1) a rare bird — a severed jJjoint tenancy
Similarly in the example in paragraph 14.11.1 above,

in which the husband and wife (Harry and Wendy) were
Joint tenants but the joint tenancy was severed:-
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at common law in Equity
as to who can sell the land as to who is entitled to the
' benefit of the land or the
. ‘ proceeds of the sale of the land
Harry and Wendy (the

trustees) must be Harry and VWendy (the
joint tenants. ; beneficiaries) chose

: originally to be joint
(Trustees must be joint tenants but this Equitable
tenants: this legal joint joint tenancy was severed

tenancy cannot be severed,) into a tenancy in common.

Harry has made a will leaving his share in the
property to his seven sisters:-

{(Note: the severance must have been bafore his death: it is
not possible o create a severance by a will, because the
"right of survivorship® comes into effect (and so the whole
property would have passed to Wendy) a split second bafore
the will takes effect,)

When Harry has died, "right of survivorship" applies
to the legal joint tenancy, so the property legally
belongs to Wendy - but not entirely for her own
benefit, because when the property is eventually sold,
her late husband's seven sisters have rights to part
of the money.

When Wendy chooses to sell, she appoints a second
trustee (possibly her new husband, 1f she has
re-married’

and the +two .trustees sell the ' legal fee simple
absolute in possession (or term of years absolute if
the property is leasehold).

The trustees then pay Wendy's half of the proceeds to
herself, and Harry's half to his sisters.

(See 14,11 for why this is half and half,)
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(11i) the commonest situation of all: a
normal jolint tenancy (not severed)

If there had been no severance of the Equitable joint
tenancy, the situation would have been:-

at common law in Equity
as to who can sell the land as to who is entitled to the
benefit of the land or the
proceads of the sale of the land

Harry and Wendy (as Harry and VWendy (as
trustees) must be beneficiaries) have chosen
joint tenants. to be joint tenants.

This situation <(very frequently found among married
couples) is known as beneficial Joint tenancy, ie.
legal-and-Equitable joint tenancy.

On Harry's death, Jjoint temancy's ‘"right of
survivorship" applies to both the 1legal and the
Equitable situation: and therefore, regardless of
whether Harry left a will or not, after Harry's death
VWendy is holding the property for the benefit of
herself and no-one else.

As there are no other beneficiaries (and therefore, if
Wendy were to mis-handle the situation in any way,
she could not harm the interests of anyone except
herself) there is no need for a second trustee to be
appointed. VWendy 1is entitled to sell the property
alone and to keep all the net proceeds of sale.

The situation is no longer a co-ownership: Wendy has
become the sole owner, for her own sole benefit.

at common law in Equity
as to who can sell the land as to who is entitled to the
‘ benefit of the land or the
proceads of the sale of the land

Wendy Vendy '
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If someone with a beneficial joint tenancy mortgages
his or her share and the other joint tenant does not,
this usually amounts to a severance, in Equity, into a
tenancy in common in equal shares,

d) the four uniﬁjes of Joint tenancies

A1l joint tenancies have the four unities: possession,
interest, title and time. Remember them as PITT:~

P unity of FPossession,
I unity of Interest,

T  unity of Title,

T  unity of Time.

Unity of Possession: the Jjoint tenants are all
entitled to the same possession - 1l.e. the whole
property.

(A situation whare ong of them is entitled to the upstairs
and another to the downstairs would not be co-ownership,)

Unity of Interest: they all have a lease for {(say) 99
years, or they all have a fee simple absolute in
possession, or ... the point is, they all have the same
interest. :
(1f one of them has a life interest and another has a fee
simple, it is not joint tenancy, it is settled land - and if
one has a lease and another has a fee simple; it is not
joint tenancy, it is a landlord-and-tenant situation,)

Unity of Title: they all received their right by the
same deed, or inherited it under the same will.

(If they are joint squatters who have been there more than
tuelve years, they all acquired their rights under the same
statute - the Limitation Act, 1980, See Chapter 26,)

Unity of Time: They all received their rights at the
same time.

(This usually follows naturally from having unity of title))

All joint tenants have all of the four unities, or
alse they are not joint tenants. All tenants in
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common have unity of possession, and may have some .
(or all) of the other three.

e) Statutes on co-ownership

These rules, making a Trust for Sale oompulsbry for
all ‘co-ownerships, are laid down in the Law of
Property Act, 1925. )

Procedures for appointment of trustees, and rules as
to what securities trustees can invest the trust
money in, are in the Trustee Act, 1925, as amended by
the Trustee Investments Act, 1961.

f) A Critique of the Trust for Sale

Trust for Sale is one of the most important topics in
Land Law, because whenever two or more persons
together buy a property, there is a Trust for Sale.

It sometimes produces a reaction from purchasers,
saying, "We want to buy it, not sell it!" - and so it
has to be explained to the purchasers that although
the Law of Property Act, 1925, makes the use of a
Trust for Sale compulsory in all co-ownerships, there
is a power to postpone the sale indefinitely.

Nevertheless there is an artificiality here. The
"Trust for Sale" system - see paragraphs 4.5 and
14.12 above - was originally a means of investment,

by which the trustees were meant to sell the land at
a profit: and the legislators have imposed this
system onto family homes, which are bought primarily
as homes rather than as investments to be sold. (It
would have been better if the legislators had Preated
a completely new type of co-ownership in 1925.)

The Trust for Sale on co-ownership works well if the f/

parties live in harmony, or if one of them dies. L
4/W%WW
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It does not work nearly as well if the parties fall
into disharmony. Problems arising from such discord
are the subject of our next chapter.

TEST QUESTIONS: -

Are the following recognised by common law or by
Equity or by both?

(a) easements (g> options to purchase
(b joint tenancies (h) restrictive covenants
{c) weekly tenancies (1) tenancies in common
(d> life interests (33  Dbeneficiaries’ rights
(g periodic terms (k) fee simple absolute
(£ trustees' rights (1> tenure.

’

Vhat is settled land?

John wants to grant a house to his Aunt Agatha for
the rest of her life, but then to hisz sister Sarah.
Vhat are the two ways by which he could do s07?
Yhich is the better way?

Romeo and Juliet and their friend Shylock have bought
a freehold house in London. Romeo and Juliet die.
Who can sell the house, and who will be entitled to
the proceseds of sale (a) 1if the three of them were
beneficial joint tenants, and (b) if they were
Equitable tenants in common?

Bacchus and Venus <{cohabitees) are beneficial joint
tenants of a house. Bacchus provided 80% and Venus
20% of the purchase money. Who will be entitled to
the proceeds of sale (a) if Venus has died, or (b) if
Venus has left Bacchus and gone to live with Jupiter?
(See paragraph 15.11.1 below.)
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Chapter 15
REI.LATIONSHIP BREAKDOWN

The legislators of 1925 could not have imagined the
soclal circumstances of the 1990s in which many
relationships - marital and otherwise - break down
and in which the salaries of both partners are needed
to keep up the mortgage payments: and so the 1925
legislation was not designed to cope with such
situations.

Therefore there have been very many cases which have
had to be decided by the Courts, on these matters.
(This is why there are nearly as many cases in this
chapter ag in the whole of the rest of this book.)

In some of these cases, the parties are co-owners.
In others, the deeds (or the Land Registry Certificate
- gee Chapter 8) have just the man's name as the
owner - although in some of these cases the woman
provided part of the money to buy the praperty. And
there are just a few cases in which only the woman's
name appears as OwWDer,

a) (On Divorce

If the two parties are currently obtaining a divorce,
there is a reasonably modern statute, the Matrimonial
Causes Act, 1973, by which the Court will deal with
the property on the basis of who needs it.

The principle is that the children'’s interests are put
firet, and, subject to this, the Court endeavours to
see that neither party is left homeless. So, if the
husband has other accommodation with his new partner
but the wife and children have nowhere to go <(except
to the Housing Aid office of the local authority,
which hag a duty under the Housing Act, 1985, to find
them accommodation -~ but it might be no more than
bed and breakfast) the Court may transfer the house
to the wife, regardless of whether it was previously
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in the husband’s name alone or in their joint names,
and regardless of what proportions of the purchase
price (and the mortgage interest) each of them had
paid. Alternatively, the Court might order the house
to be s0ld, and might divide the proceeds of sale in
proportions that gave the wife sufficient capital to
buy another (cheaper’} house. -

On Relationship Breakdown without Divorce

If the warring parties are not currently divorcing
(and of course, they cannot divorce unless they are
married) these useful provieilons are not available to
them, and they are thrown back onto the general
Land Law which dates mainly from 1925. ‘

Under this, there are two questions:-

1 Who can sell the property?
(This iz basically a question of common law.)

(11> Who i3 entitled to the proceeds of the sale?
(This is basically a question of Equity.)

The parties may be unmarried cohabitees, or two
brothers, or mother and daughter, or business
partners, etc. - or they may be a husband and wife
who have separated but are not divorcing yet.
(Desertion for two vyears is evidence of marital
breakdown giving grounds for divorce, and the wife
may not be able to afford to wait two years before
moving to a cheaper house.)

Breakdown without a Divorce: who can sell?
house in two names

1f the parties are co-owners, there is a Trust for
Sale, and 1if the trustees cannot agree on what to do,
this means that the property should be sold.

Thus, if the two of them are co—owners, and the man
(who has stormed out and gone to his mother's home -
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or elsewhere) tells the woman, "I want the house to
be sold", it legally should be sold.

But it cannot be sold without her signature, as she
is a legal co-owner. ©OShe is one of the trustees.

If she refuses to sign, the court at its discretion
can order the sale to go ahead (under .30 of the Law
of Property Act, 1925) but it is likely to use its
discretion the other way, saying, "Although in theory,
by the artificiality of the 1925 legislation, ' [see
paragraph 14.22 abovel this property is an investment
to be so0ld, in reality it was bought as a home, and
the woman and children are still using it as a home:
€0 no order to sell it will be made".

So the man finds that the property {(representing his
life's savings, and in which he no longer lives) is

‘unsaleable.

Whether he has behaved badly towards her, or whether
her behaviour has been such that he deserves our
sympathy, is treated as irrelevant.

bouse in one name
If the house 1s in the man's name alone {(i.e. not in
co-ownership) he can sell it.

Nevertheless, his wife can stop him from doing so, by
registering her '"right of occupation" under the
Matrimonial Homes Acts, 1967 and 1983..

These +two Acts only apply within marriage, so

-cohabitees and others cannot use this provision.

Registration is made by filling in a form and sending
it to the appropriate registry, which is the Land
Registry if the property is "registered land", and is .
the Land Charges Registry if +the property is
"unregistered land" - see Chapter 8.

Once the wife has made such a registration the
husband cannot sell the matrimonial home without her
signature.
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A husband can make such a registration if the
matrimonial home is in his wife's name.

In the case of Williams & Glyn's Bank Ltd. v. Boland
{19811 AC 487, the ownership of the fee simple of the
house was registered in the husband's name alone at
the Land Registry, and his wife had not made any
registration under the Matrimonial Homes Acts, but

- she had provided part of the money to purchase the

house. Some time later, the husband mortgaged the
house to the Bank without telling his wife. He failed
to keep up the mortgage payments, but the Court (the
House of Lords, the highest Court in the land)
recognised the wife as having an Equitable interest
dating from before the date of the mortgage, because
she had provided purchase money. Her Equitable
interest held good without being entered on the
Reglster, by virtue of s.70(1) (g’ of the Land
Registration Act, 1925 - see 8.14.2 above. 5o she was
able to prevent the Bank (which wanted to sell the
property) from evicting her. ‘

This is why, since 1981, Banks and Building Socileties
have required all occupants to sign a form agreeing
that any interests they may have shall take second
place to the lender's interesis.

¥re, Boland's Equitable interest was as a beneficiary
under a “constructive trust", in which the court
assumed that the legal owner ¢her husband) held the
property as trustee for himself and her. Her right
was not in writing, so this is an exception to the
general rule that Equitable interests must be in
writing. Equity makes this exception for fairness,
The same exception will be seen again several times,
between paragraphs 15.9 and 15,17 below.

In City of London Building Society v. Flegg [1988] AC
54 (another House of Lords case) a similar situation
arose. A house was bought in the names of Mr. and
Mrs. Maxwell-Brown {(co-owners, on Trust for Sale) but
£18,000 of the purchase price was provided by MNrs.
Maxwell-Brown's parents Mr. and Mrs. Flegg) who
lived with them in the property. The Maxwell-Browns
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later mortgaged the property to the Building Society
without telling the Fleggs, and then failed to keep up
the mortgage payments. The Fleggs tried to prevent

-the Building Society from selling the house, on the

grounds that they were in exactly the same position
as Mrs. Boland and so the Court should follow the
Bpland precedent case. But in the Flegg case, the
mortgage money  had been paid to two trustees Mr.
and Mrs. Maxwell-Brown) so the rule in paragraph
4.6.2 above (stating that if money has been paid to
at least two trustees, the only remedy available to
defrauded beneficiaries is to sue the trustees) was
applicable. So the Fleggs lost their home, and only
had the right to sue their daughter and son~in-law,
both of whom had gone bankrupt.

{(In Boland there was only one trustee - namely Mr, Boland,
holding as trustee for himself and his wife - whereas in
Flegy there were two, This is a point which an average
person might regard as an irrelevant minor detail, but it
made all the diffarente to the result of this case,)

In Abbey WNational Bullding Society v. Cann [1991]
1 AC 56, Mrs. Cann bhad financially contributed to the
purchase of a flat which was registered at the Land
Registry in the sole name of her son. The case arose
because her son mortgaged it without telling her, and
did not pay the interest. The facts were:~ On the
day the purchase was completed, the vendor had left
the door open; and so the moving of Mrs. Cann's
furniture into the flat had started half an hour
before the solicitor completed the purchase. So Mrs.
Cann claimed that she went into actual occupation,
and became entitled to the protection of s70(1)(g) of
1925 Land Registration Act <(which says +that <the
rights of purchasers in actual occupation hold good

-even if they have not been entered on the Register)

half an hour before the mortgage was created, and
that therefore her right should take priority over

the lender's right, just as Mrs. Boland's did. - The
House of Lords held that this was not ‘“actual
occupation® but only "steps preparatory to

occupation". It also held that where a purchase and
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a mortgage are completed together, you cannot slot in
any rights between the purchase and the mortgage.
(So you cannot say, “"She was in occupation at the
moment of completion of. the purchase, and this iz a
split second before the completion of the mortgage".)
In Cann the mortgage was created at the time of the
purchase, whereas: in Boland the mortgage was created
many months after the completion of the purchase. E&o
these facts did not add up to the same legal point as
those in the Boland precedent, so 77 year old Mrs.
Cann and her 82 year old husband lost their home.

d) On Breakdown without a Divorce: 1f the
Family Homs is sold, who 1is entitled to
the Froceeds of the Sale?

Beneficial joint tenants are basicélly regarded as
having equal rights. ‘

Therefore, if the parties (married or otherwise) are
beneficial joint tenants, and they separate, and the
man wants the house to be so0ld; and the woman
{realising that the house will be too blg for her to
remain in, without the man and his salary) agrees to
the sale: the proceeds of sale will be divided between
them equally, irrespective of what proportions of
money they each provided at the time they bought it.

If they had wanted the proceeds to be divided
proportionately on a sale, they should have bought as
tenants in common (so they would be joint tenants at
law but tenants in common in Equity, as in paragraph
14.14.3) - but then they would not have the right of
survivorghip in the event of the death of one of
them, so either of them could secretly make a will
leaving his (or her) sghare to someone else.

Co-owners must (in Equity) have either joint tenancy
(which gives them equality and right of survivorship)
or. tenancy in common (which gives them proportional
rights and no right of survivorship). There is no
third alternative by which they could choose to have
proportional rights and a right of survivorship.
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I1f a property is in one person's name alone, but the
partner (l.e. wife, cohabitee, son, business partner or
whoever it may be) made a substantial contribution to
the purchase price, Equity will regard the legal owner
as a trustee, holding the property on behalf of
himzelf and the other person as tenants in common.

This creates a trap for purchasers, who need to
insist that the legal owner must appoint a second
trustee: because if the purchasers pay their money to
the legal owner and he then absconds with it, the
defrauded beneficiary might be able to sue the
purchasers under the rule in paragraph 4.6.1 above.
The Boland case (paragraph 158 above) shows that
beneficiaries' rights c¢an hold good in some
circumstances even 1if they are not entered in any
register from which purchasers could find out
about them.

at common law in Equity :
as to who can sell the land as to who is entitled to the
proceeds of the sale of tha land
Harry in fee simple

absolute in possession Harry and Wendy {(who both
contributed money towards
(A purchaser should insist the purchase)

that Harry nust appoint an
additional trustee,)

In Gissing v. Gissing [1871] 4C 886, there was no
co-ownership: the house was in Mr. Gissing's name.
Also, he had paid for it - but his wife had a job,
and out of her salary she had paid for their son's
school feesg, some family holidays, kitchen cupboards,
the laying of a lawn, etc. VWhen, after more than
25 years, they separated and the house was so0ld, the
House of Lords decided that she was entitled to
nothing of the proceeds of sale. Though it was her
home, it was not her house. She had put money into
the marriage but she had put nothing into the
property - except cupboards and a lawn which were
too minor to be taken into account. She had domne
nothing beyond what any wife would do.
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In Fettitt v. Pettitt [1970] AC 777, the house was in
the name of the wife, who had bought it with money
she had inherited. Her husband installed fitted
wardrobes and made various other improvements which
increased the value of the property. The House of
Lords held (i.e. decided) that what he had done was
merely intended to make the home more pleasant for
their enjoyment, and so0, when the marriage broke down
and the house was sold, he was not entitled to

‘anything from the proceeds of sale.

{But, by a later rather unclear statutory provision, 5,37 of
the Matrimonial Proceedings and Property Act, 1970, it seems
that someone in Mr, Pettitt's position today would receive a
share if his efforts were seen as "substantial contribution
to the improvement of the property", This provision only
applies o marrvied couples, and engaged couples,)

In EBves v. Eves [1975] 3 All ER 768, [1975] 1 WLR
1338, the woman (a cohabitee, though she and the man
both had the same surname) had broken up concrete

with a sledgehammer. The house was 1in the man's
name: 'he had told her that it could not be in their
joint names because she was too young - which was

untrue because she reached full age just before the
completion of the purchase. The Court of Appeal held
that her heavy manual labour was more than a woman

. would normally do, and she had done it believing the

house was theirs jointly and that its registration at
the Land Registry in the man's name alone was just a
technicality: and so she was entitled in Equity to a
return for the work she had contributed towards the
improvement of the property. It awarded her one
quarter of the net proceeds of sale.

In Grant v. Edwards [19886] Ch 638, Mrs. Grant lived
with Mr. Edwards, and made periodic financial
contributions without which he would have found it
difficult to pay the mortgage. When they split up,
Mrs. Grant claimed an interest in the house. The
house was in the names of Mr. Edwards and his
brother: Mrs. Grant was not  included because Mr.
Edwards had told her it might mean she would get
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lazz money from her husband on her divorce. The
Court of Appeal found that this was Just an excuse
for mnot including her as a legal owner, and the
intention was that she was to have an interest. So

‘the basic points are the same as those in Bves v,

Eves, and Mrs. Grant was awarded a 50% interest in
the house.

In Lloyds Bank Flc v. Rosset [1991] 1 AC 107, ¥rs.
Rosset had spent several weeks doing wallpapering
and painting, and supervising Dbuilders: they
transformed a semi-derelict house into a good house.
The house had been bought in Mr. Rosset's name alone:
he had inherited money from a relative in .
Switzerland, and the Swiss trustee would not send the
money unless the house was to be In Mr. Rosset's name
alone. Mr. Rosset mortgaged the house to Lloyds Bank
-~ Mrs. Rosset did not know - and he failed to pay
the interest. Mrs. Rosset claimed to have a right,
like Janet Eves and Mrs. Grant and Mrs. Boland. -
The House of Lords held that Mrs. Rosset's case was
not the same as these precedent cases. Like MNrs,
Boland, - Mrs. Rosset was 1in occupation before the
mortgage was made: but Mrs. Boland {(and also Mrs.
Grant in Grant v, Edwards) had made financial
contributions, and Mrs. Rosset had not. She had domne
work, like Janet Eves, but Janet (and Mrs. Grant) had
been led to believe they had an interest: Janet had
been told that she had not been included as owner
because she was too young, and Mrs. Grant was told
that 1t was so0 as not to wupset her divorce
arrangements. Mrs. Rosset's position was the
opposite: she knew she could not share the ownership
because the Swiss trustee would not send the money
on those terms. So she lost her case - and her home.

Contrary to popular belief, a *common-law wife" (i.e.
a mistress, a cohabitee who is not legally the man's
wife) has no rights over the man's house, however
long they have lived together, unless she has made a
substantial contribution in money (or in labour after
being led to believe she has an interest in the house
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~ like Janet Eves) or unless the property has been
transferred into their joint names.

This 1is the opposite of the rule in Social Security
Law, in which they are in many respects treated in
the same way as a married couple.

(A proposal for increasing the rights of cohabitees is due
to be put before Farliament during 1996, Uhether this Bill
will be passed into an Act remains to be seen, A space is
laft below for the reader to write in the details of the
anendments, when and if they are passed, One change which
has bean nade, just as this book goes to print, is nentioned
in paragraph 15,18,5 below,)

There is a rule of evidence, known as Estoppel, which
says that if a promise was made about a property
(e.g. "It belongs to us both: I bought it for both of
us") and the person relying on the promise has acted
to her detriment <(e.g. by spending her savings on
improvements to the property, or by giving up the
tenancy of her flat) he who made the promise is not
allowed to give evidence in court denying that he
made the promise. The result is that a woman may
therefore gain an interest in the property by Court
Order, as this rule of evidence stops the man from
saying she has no such right.) This is all rather a
minefield. PFascoe v. Turner gives us an example of
what can happen:-

In PFascoe v. Turner [19791 1 VWLKF 431 (Court of
Appeal) the owner moved out and told his resident
girl-friend that the house was all hers. She spent
£230 of her own money on repairs, and so the rule of
estoppel prevented him from giving evidence to say
that the house was not hers. &he got the house.
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15,18,4 And 1if the man dies intestate (i.e. without leaving a

will) his mistress would not inherit his property -

though their children, being his flesh and blood,

would do so. But if this leaves her destitute, the

court has power under the Inheritance (Provision for

Family and Dependants) Act, 1875, to grant her a
"reasonable provision" out of his property.

(A5 the amount granted has to be {aken away from whosver
would otherwise have received it, this can cause major bad
feeling within the family,)

15,18,5 But -~ here iz a recent change, made since this
chapter was written - on deaths from Ilst. January,
1996, onwards, the cohabitee has rights under the Law
Reform (Succession) Act, 1895, if at least two years
of cohabitation before the death can be proved.

15.19 With regard to the Gilssing case in paragraph 15.13
above:~

1519,1 If the property had been in their beneficial joint
names, as the majority of matrimonial homes are
today, Mrs. Gissing would have received half the
proceeds of sale.

15,19,2 If her right of occupation had been registered (which
would be possible today under the Matrimonial Homes
Act, 1983) she could have prevented the sale until
her husband offered her better arrangements.

15,19.3 If they had been divorcing, she would surely have
recelved something from the court.

15,19.4 And if she had made a substantial contribution to the
property, such as paying for the building of a large
extension, she would have been recompensed for it.

15,195 But none of these factors applied in Mrs. Gissing's

cage.

1520 The cases in this chapter are a small selection of
the most important ones, from a very large number of
precedent cases on the subject of family disputes.
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Chapter 16
FIXTURES

"I've put in new radiators and fitted carpets.
Can I take them away as part of the furniture
or do I have to leave them for the purchaser?'

The parties should come to an agreement at the outset
of their negotiations. Whether these items are to be
taken or 1left does not matter, as long as both
parties agree on what is to happen. But if nothing
has been agreed, "fixtures" count as part of the land.

al What are "fixtures”"?

If there is no agreement on what is to be taken and
what 1left (probably because the parties forgot to
congsider the question? two questions can be asked:-

(i} To what extent ls the thing fixed?

If it is fixed - even if just nailed to the wall - it
is a "fixture" and therefore part of the land unless
the person wishing to take it away shows that it is
not so. (See 16.2.3 below.)

If 1t is not . fixed but stands by its own weight, it
can be taken away with the rest of the furniture
unless the person claiming that it should be left can
show that it is part of the land - as happened in
d'Eynecourt v. Gregory (1866) LR 3 Eq 382 in which a
pair of sculptured marble lions, some sculptured
marble vasez and sixteen marble-slab garden seats,

‘all standing by their own weight but all forming part

of the architectural design, had to be left.

(11> If it is fixed, is the purpose of this to
make the property a better property or the thing a
better thing?

Consider two oblong objects, each fixed to the wall
with six screws. O(One of them is a door, the other is
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a full-length oil-painting of Grandma. The one is
fixed to make the building a better, warmer, building:
it is part of the land. The other is fixed so0 that it
can be seen better as a portrait: it is part of the
furniture. In Leigh v. Taylor [1802] AC 157, it was
held by the House of Lords that a tapestry, which had
been nailed to the wall so that it could be better
admired as a tapestry, could be taken away and did
not pass with the land.

A bookcase might amount to part of the structure of
the Dbuilding <(and ‘therefore a “fixture') or a
free-standing piece of furniture, or a top-heavy piece
of furniture screwed to the wall to give it stability
{and therefore not a “"fixture"). A carpet may lie by
ite own weight, or may be tacked down to prevent it
from rucking or sliding - i.e. to make it a more
efficient carpet - or it may be glued to the floor, as
carpets in modern office blocks often are; in which
case, if it cannot be removed without serious damage
either to itself or to the land, it will normally
count as a fixture.

b Tenante' Fixtures

Certain items fitted by a leasehold tenant during his
tenancy can be removed by him when the tenancy ends.
Stoves, window-blinds, and similar items which can be
removed 1in one plece <(known as ‘"ornamental and
domestic fixtures") and machinery of the tenant's
trade ("trade fixtures") such as petrol pumps at a
garage, can be removed, S50 can ‘fagricultural
fixtures", on certain conditions laid down in the
Agricultural Holdings Act, 1986.

These rights are only for outgoing tenants: they are
not available to persons selling or mortgaging land.

TEST QUESTION

Can (a) a seller, or (b) a tenant, or {(c) a borrower
who is being evicted by his Building Society, unscrew
radiators which he has fitted, and remove them?
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Chapter 17

BOUNDARIES

walls, hedges, fences, ditches - or just a line on a plan

17.1

1711

17.1,2

17.2

17.3

Ownership of boundaries can sometimes be seen from a
plan.

Andrew Michael Timothy

u \fﬁ

On the fence Tbetween Andrew's and Michael's
properties on this diagram, the "T" mark on Michael's
side of the fence indicates that this fence is
Michael's responsibility.

The "8" mark on the fence between MNichael's and
Timothy's plots denotes a “party fence" belonging to
Michael and Timothy jointly.

Flanz are not always to be trusted. As to the fence
between Andrew's and Michael's properties, the truth
may be that Michael has let the fence fall down and
has 1ignored all Andrew's requests for it to be
repaired (and he has been so rude as to point out
that even if there iz a covenant that he should
repair the fence, thiz covenant will probably be
unenforceable for the reason which we shall sese in
paragraph 20.21 below) and =0 Andrew, in despair, has
erected a fence of his own. &o the present situation
iz that the fence between the two propertisezs is
Andrew's - which is the exact opposite of what the
plan shows.

As to the fence beiween Michael's and Tinmothy's lands:
as this fence belongs to them Jjointly, this is
co-ownership - which would require a Trust for Sale
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with at least two ftrustees if the law did not make a
special provision saying that for boundaries this is
UnNecessary.

To avopid the trouble of having to appoint trustees
for every party wall, hedge, fence and ditch
throughout FEngland and Wales, the law treats the
party boundary as "severed vertically" - i.e. split
down the middle. HNichael's side of the fence belongs
to him, normally subject to an easement that it will
support Timothy'’s side, and vice versa.

The same rule would normally apply to the dividing
wall between a pair of semi-detached houses, and the
dividing walls between terraced houses, efc.

With flats, the most usual arrangement is that the
ceiling belongs to the flat, but the timbers to which
the ceiling is nailed {(which are the joists supporting
the floor of the flat above) belong to the flat above.

Answers to questions 15-20

19.

16.

The two legal estates ave fee simple absolute in possession and
tern of years absolute, (These are the only twn ways of owning
the right to land,)

The five legal interests (legal vights ovar someone elss's
land) ave "METRE" ~ mortgages, ecasements, btithe, rentcharges
and entry rights,

ALl other Land Law rights over land ave Equitable interests,
They include; Equitable easement, life intervest, entailed
interast, conditional fee sinple, future fee simple, all
beneficiaries’  rights, restrictive  covenants, Equitahle
martgage, option to purchase, and many others, Any three of
these are a corvect answer to this question,

fad by (¢ (o) and (k) are vecognisad both at common law and
in Equity,

(d) £gd (hy (1) and £)) are purely natters of Equity!

(£ and (1) are matters which common law deals with,
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Sattled land is any land held in succession - for example “to X
for life and then to Y in fee simple”,

The problem heve is that John wants to aqeant a present life
Interast and a fubyre fee sinple; but the common law requires
that someons must have the present fee sinple, So a grant “to
fgatha for life and then to Sarah" will nof give a legal life
gstate or a legal future fee simple, because such estates do
not exist since 1925, John has twn choices:-

A grant "to Agatha for life and then to Sarah" creates settled
land, because they ave in succession one after another, By the
Settled Land Act, 1925, this gives Agatha the legal fee simple
absolute in possession, and she could sell the house: but if
she does s, the purchaser must pay the purchass-monay to tuo
Settled Land Act trustees who will invest it for the benefit of
Agatha far her life and will then hand the monay over to Sarah,
Fguity recognises fgatha as having a life interest and Zarah as
having a future fee sinple,

A better way is to appoint trustees to hold the house on Trust
for Sale under the Law of Froperty Act, 1925, (If it is stated
to be on trust for sale, it is not settled land and the Settled
Land Act will wot apply to it,) So a grant "to Bill and Ben in
fea simple, on trust to sell, with powsr to postpone sale, and
to hold the net proceeds of sale {and net income if any beforve
sala) in trust for Agatha for life and then for Savah in fee
sinple" is needed, Bill and Ben have the legal fee siuple, and
can 21l the house ~ but they do not Aave to sell, because they
have power to postpone sale indefinitely: and Fyuity recognises
fgatha as having a life intevest and Savah as having a future
fee simple in the banefit ~ the benefit being the right to live
in the houss or to veceive vent from a tenant until the house
is sold, and then to benefit from the proceeds of the sale,

Shylaock can sell, No second trustee is ngeded because Shylock
alone ig entitled to all the money, by right of survivorship,
Shylock is the snle surviving trustee so he needs to appoint a
gacond ane, The two trustees can then sell, The noney goes to
Romen's heivs, Juliet's heirs, and Shyleck,

Bacchus, by right of survivorship,
Bacchus and Venus take 50% each: beneficial joint tenants'
rights are egual,


http://www.cvisiontech.com

16.1

18.2
18,2,1

18,22

Fzsements 89

Part 5
Rights over other people's Land

(The two main types are easements and covenants.)

Chapter 18
EASEMENTS

rights for drailnage pipes, electricity cables
and other services

al Characteristics of easements

Easements are rights to do something (e.g. to walk,
or to receive light, or to run drainage through a
pipe) across someone else's land,

Easements have four essential characteristics:-

(1> They concern two pleces of land. The piece
which has the benefit of the easement is called the
dominant tenement, and the pilece subjert to the
easement ig the servient tenement.

("Tenement" mevely means land; it comes from the sane
root-word as tenure,)

(2> The right must benefit the dominant tenement: it
must make the property more valuable, or more
convenient or more desirable. An easement mnust
benefit land and not just a person.

(Far example: easements of drainage bensfit the dominant
land; proper drainage makes a house a mare valuable and more
narketable property, But if a farmer allows me to walk
across his land to get from the bus terminus to the beach,
this is convenient for ag bui it is nothing to do with ay
land and therefore camnot ba an easement, although, if 1
paid for the right, I can enfarce it by Law of Contract,
But the contractual right is only a person-to-person right
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betwsen me and the farmer, whereas an easeneni made ivn fee
sinple absolute in possession lasts for ever,)

(3> The dominant and servient tenements must be in
two different ownerships <(or in one ownership but
occupied by different occupiers - e.g. two tenants).

(4) An easement must be the type of right which is
capable of being granted, though thisz particular one
may have arisen in some other way. There must have
been someone capable of making the grant, and
somecne capable of receiving it. (See 18.9.1 for an
example in which there was no-one capable of making
the grant.) The right claimed must not be too vague,
and must be in the general nature of rights
recognised as easements.

{80 this includes a right of air to a ventilator, but not a
right of air to a windmill on a hill because this is too
vague a5 the wind might blow from any direction, It
includes rights for alectiricity wives, and a grant of a
right to lay wirves for a computer netwovk would probably be
regarded as being of the same general nature,)

b) EBasements and public rights compared

Easements are for use by the owner or owners of the
dominant land (and their tenants and their visitors)
but not for the general public,

Public rights - such as public rights of way and
highways, and mains services - are not easements but
come under various statutes, such as the Highways
Act, 1980, the Electricity Acts, 1947 — 1089 (by which
mains electricity cables can be laid across someone's
property without permission, after notice has been
glven ~ for it would not be right that a village
could be deprived of electricity just because a
neighbouring landowner refused to allow cables to be
laid acrosg his or her land) and the Gas Acts
1965 ~ 1986, the Water Acts 1945 ~ 1989, and others.

The individual pipes or wires from the mains into the
premises are not part of the mains. These need
easements 1f they cross someone else's property,
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If a landowner permits the general public to cross
his or her land, even for a couple of years, a public
right of way may arise. This is why landowners
erect a sign, "This way 1s not dedicated to the
public”, or close it off for one day each year.

@) How do easements come Into existence?

Fasements are usually expressly created, in the ways
described under heading dJ of this chapter; but in
some cases they are implied or can arige in certain
other ways as shown under heading e) of this chapter.

d? express grants and express reservations

7~
A D B
’ Alan
Peter “~.|K
and Paul . Taol
B ¢ L N F
road

Peter and Paul, as beneficial joint tenants, own the
plot ABCD in the diagram above, in fee simple
abgsolute in posseszion. Alan owns the neighbouring
plot CDEF, also in fee simple absolute in possession.
- Feter and Paul ask Alan for permission to lay,
from their house, a drainage pipe running downhill
across Alan's land from K to L. In return for a
suitable payment, Alan grants them permission, in
writing. This is an express grant of an easement.

If this grant is made in fee simple absolute in
possession, or for a term of yearz absolute, and is
contained in a formal legal document <(namely a deed?
thiz 1s recognised by the common law: it is a legal
easement, (See paragraphs 8.4.3 and 8.19.1 as to
reglstering this grant at the Land Registry.)


http://www.cvisiontech.com

18,53

18.6

Land Law

If the grant is for some other period <(e.g. for
someone’s life) or if it is made in some informal way
(such as by writing Peter and Paul a letter - so
there is writing, and a payment, but there is not a
legal deed) common law will not recognise it: but for
the sake of fairness Equity will do so: it is
therefore an FEguitable easement, as mentioned in 4.10
above. (Sege 8.12 - 8.13.1 and 8.19.1 - 8.19.2 for the
registration requirements for this type of easement.)

(1f made since 26th, September, 1989, the informal writing
described in 18.5,2 needs to be signed by both parties,
Alan and alse Peter and Paul, This is laid down in 5,2 of
the Law of Propeety (Miscellanenus Frovisions) Act, 1989)

at common law in Equity

requirements of an sasemant

It is created by deed,
either in fee simple
absolute in posszession
or for a term of years
absolute. If the right
is across registered
land, the deed should
be registered at the
Land Registry.

See also Frescription,
in Chapter 18%.

requirements of an easement

It usually needs to be in
writing and paid for. All
Equitable easements created
since 1925 are subject to
rules as to registration. If
they cross registered land
they should be entered at
the Land Registry; and if
they cross unregistered
land they must be registered
at Land Charges Registry.

Alan, the owner of the large plot CDEF in the diagram
on page 91, is dividing it into two asz shown below,
and is selling the part EFYZ to James and John in fee

P 7 B
A N D Z
James
and
Peter “-.|K RUNEN John
and Paul |*-o el
B G SauL Y .0 F
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simple absolute in possession - but (as the second
diagram shows) Alan's own drain runs under the land
he is selling, so he must reserve the right to
continue using this drain.

He therefore sells to James and John "All that plot
of land marked EFYZ on the plan Except and Reserving
an easement of drainage between the points P and Q".
This is an express reservation of an easement. (The
registration requirements are as in 18.5.3 above.)

In a block of flats, every flat needs easements of
way to use the stalrcases and the lifts, and further
easements for all the service pipes and wires to come
up from ground level to the individual flat.

@) other ways that easements come Into existence

18.8
18,81

18,82

18,83

1) by implied grant:-

An example of an implied grant of an easement is

where X has a piece of land which is completely

surrounded by other land as when a farmer sells X a
field, }‘ight in the middle of the farm, with no accessz
to any public road or footpath. If no right of way
was expressly granted, a right is implied, because
otherwise X could not use the land at all.

In Wong v. Beaumont [1965] 1QB 173, in which a
basement property had been sold for use as a
restaurant, an implied grant of an easement to put a
ventilator-pipe  through the vendor's adjoining
property was recognised, because without it, the
basement could not be used as a restaurant at all.

If the owner of a pilece of land sells part of it and
keeps the rest, then by the rule in Wheeldon v.
Burrows (1879) 12 ChD 31 (Court of Appeal) the
purchaser receives certain easements by implied
grant. This rule says that for the benefit of a
purchaser, quasi-easements (i.e. matters which would
have been easements if the land sold and the land
retained had been in separate ownerships) shall grow
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into easements if they are continuous and apparent,
necessary to the reasonable enjoyment of the land
purchased, and have been used for its benefit up to
the date of the purchase.

Ve will take as our example Alan's drain in the above
diagrams: but we need to be very careful to get our
example the right way round. If Alan sells the house,
CDZY, and keeps the plot EFYZ, the rule in Wheeldon v.
Burrows applies, for the benefit of the purchaser who
will need to use the drain. The purchaser will
receive an easement by implied grant.

("Necessary" in this context does not mean "essential", It
would include the drain P-, even ‘though iY would be
pessible to do without this drain by installing a septic
tank, So the dagree of nectessity looked for is move lenient
here than it is for "easements of necessity” such as those
in 18,8,1 and 18,8,2 above,)

But the rule does not apply the other way round. If
Alan sells the garden EFYZ and keeps the house CDZY,
he must expressly reserve a new easement of drainage
through P-Q - as in 18.6.1 above. He is expected to
know (or to find out) where his own services run, and
if he does not expressly reserve this easement, the
assumption is that he does not want it.

(i1) by implied reservation:-

I1f the farmer in 18.8.1 had eo0ld his farm and had
kept one land-locked field in the middle, and had
forgotten to make an express reservation of an
easement of access to it, an easement of way by
implied reservation would be recognised because he
could not otherwise reach the land at all. But the
courts are much less willing to recognise implied
reservations than implied grants.

Another example of implied easements is that with a
pair of semi~detached houses there will be
nutually-implied easements that the two houses will
continue to hold each other up: if the owner of one
of them demolishes his building, -he has a duty to
ensure that adequate support is provided, to keep the
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neighbour's house structurally safe. (These are by
implied grant or implied reservation, depending on
the circumstances: the courte will recognise both.)

(iii> by Statute:-

Easements may be imposed by Act of Parliament. For
example, an Act under which a new motorway is to be
built may include an easement of support by which the
adjacent land is bound to give lateral (sideways?
support to a motorway embankment.

(iv) by Prescription

" These are described in Chapter 19.

Fasements and Frofits a Frendre compared

Profits & prendre (from the French: prendre, to take?
are righte of taking something from the servient
tenement. Examples include bhunting rights (e.g. to
take pheasants, or to fish) and grazing rights (to
allow a person's animals to take and eat the grass).

(Do not be confused by the name, This has nothing at all to
do with naking a financial profit))

. Profits & prendre may be appu'rtenant, in gross,

appendant or pur cause de vicinage.

Frofits appurtenant are like easements except that
they involve taking something instead of merely doing
something. The requirements =et out in 182.1 - 18.2.4
and the methods of creation described in 18.3 - 18.10
apply to profits & prendre appurtenant in the same
way as they do to easements, except that the rule in
Wheeldon v. Burrows does not apply to profits, and on
registered land all profits & prendre are overriding
interests so they hold good without any registration.

Frofits in gross. Profits, unlike easements, can be
for the benefit of an individual. Such profits, for
which there is no dominant tenement because they are
not for the benefit of any land, are profits in gross.
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For example, a farmer may sell the shooting rights
over -his farm, in fee simple absolute in possession,
to a City business executive. Such a right would
pass to the executive's heirs after his death; but it
is more common for shooting and fishing rights to be
granted by way of licence or by contract, either of
which would be personal to the executive alone.

Frofits appendant are a relic of the middle ages:
they are a right for villagers to put horses, oxen,
cows and sheep onto the village common. Frofits pur
cause de vicinage {(meaning, "because of adjacency™
may still be found in mountain and moorland areas:
they are rights for these animals to wander over the
unfenced parish boundary from one common to another.

8’ Easements and Licences compared

Licences, unlike easements, are purely personal. They
do not "run with the land": they cease if either party.
dies or if the land is sold.

{An exception to this rule will be sesn in 13,16,3 below,)

A licence is a permission to do something which
would otherwise be a trespass.

Licences include bare licences, contractual liéenoes,
and licences by estoppel.

A bare licence can be completely informal and is
likely to be oral. "Yes, you can go into my garden to
get your ball back." "Yes, you can walk across my
field as a short cut to the fish-and~chip shop.”

-Such licences can be revoked (cancelled? at any time.

A contractual licence is granted in return for some
consideration. For example: "You can fish in my river
for £60 per year." Such licences can be brought to
an end in accordance with the terms of the contract.

A licence by estoppel might arise in the following
way. If X says to Y (possibly in return for &Some
service, or for some payment) "You can drive your car
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across my land to reach the rear of your property",
that agreement is unenforceable, because it should
have been in writing signed by both parties. (See
note to paragraph 4.10 above.) But if, in reliance on
what X has said, Y spends money on bullding a garage
to which his car can gain no access except by
crossing X's land, and X knows this, ¥ is not allowed
afterwards say 1in evidence in court, "You cannot

drive your car across my land". X is estopped from
denying what he originally said, now that Y has acted
to his detriment in relying on what was said. - And

if ¥ so0ld his land to Z who knew these circumstances,
this prohibition would also apply to Z (or at least,
it would on unregistered land: on registered land the
position 1is less clear) and so the 1licence by
estoppel for Y to drive across the land in such a
cage can be enforced permanently.

h)  Summary
Easements have four essentlal characteristics:

1 there must be two pieces of land - a dominant
and a servient tenement, as in 18.2.1,

(i1> the right benefits the dominant tenement, as in
18.2.2,

(111> different owners (or occupiers) as in 18.2.3,

{iv) must be a type of right which is capable of
being made by an express grant (such as a
right of way) as in 18.2.4, though this
particular one need not necessarily have been
made that way.

Easements come into existence in six main ways:

1 by express grant, as in 18.4,

(11> by express reservation, as in 18.5 and 185.1,

(111> by implied grant, as with the grant of a "“way
of necessity" in 18.7.1,

(1v)> by implied reservation, as with the reservation
of a "way of necessity" in 18.9.1, [chetk nos,]

(v) by Prescription (on which there is a lot still
to say ~ see next chapter) and

{(vi) by Statute - 18.10.1 shows an example of this.
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12 Summary of Registration Requirements for Easements

18.19
18,19,1

18.20
18,20,1

18,20,2

18,20,3

18.21

i) __as to easements running over registered land

All easements (except those by prescription, which
are overriding interests) should be protected by
being put onto the Charges Register at the Land
Registry: but by Celsteel Ltd. v. Alton House Holdings
Ltd. (19851 1 WLE 208, 1t appears that in many cases
easements which have not been put onto the Register
will be protected as overriding interests.

(i1) _as to easements running aver unregistered land

Legal easements (by deed, or implied, or by
prescription) cannot be registered. They hold good
without registration.

Fquitable easements created before 1st. January, 1926,
cannot be registered. They hold good without
registration, except that they may be stopped (even
after all these yearz) if a purchaser of the land
they run across proves that when in all good faith he
bought that land, he did not know of the easements,
and also there was no reason why be opught to have
known of them.

All Hquitable easements created since 31st. December,
1925, must be registered at the Land Charges
Registry. Otherwise any purchaser of the servient
tenement can stop the use of them, whether he was
aware of their existence when he bought or not.

{The reason for vegistration is so that the thing is known -
g2 that purchasers of the servient tenement are not caught
out by incumbrances which they did not expect,)

$i11)  local searches

Eagements are nothing to do with the local Council,
and therefore will not appear on Local Searches made
at the Local Land Charges Registries.

Compare this page and page 42. 16.19.1 corresponds
with the last three lines of 8.19.1, 18.20.3 corresponds
with 8.19.2, and 18.21 corresponds with 8.19.3,
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Chapter 19
FEasements <continued:—

EASEMENTSES BY PRESCRIPTION

Prescription is a solution to one of life's great
mysteries.

For example:- You are digging foundations for your
new extension - and you come upon your neighbour's
water pipe. You did not know it was there. Nor did
your neighbour. There appears to be no written
easement for it - and yet it is an old-fashioned pipe
which has obviously been there for very many years.

The probable explanation of this situation is that
when the pipe was laid, the builder <(now long since
dead) forgot to mention it to his solicitor (who is
also long dead) and S0 no easement was drawn up. Or
maybe there was a deed, but over the years that deed
has been lost. We shall never know.

To resolve this dilemma, common law will recognise
the existence of an easement if the alleged right has
been used nec vi, nec c¢lam, nec precario {(meaning
"neither by force, nor in secret, nor by permission™
for more than twenty years. ‘

An alleged right used by force (e.g. by threatening
the owner of the land crosszed, so that he is afraid
to object) will not give a right to an easement by
prescription.

Nor will 'an alleged right used in secret, as in
Liverpool Corporation v, Coghill [1618] 1 Ch 307, in
which factory waste-fluild had been  secretly
discharged into a sewer for more than twenty years.

And nor will an alleged right used by permission:
because, 1f there is permission, the owner of the land
can withdraw the permission if it is not in writing,
and can thus stop what is being done. (If the
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permission i= in writing, it is an Express Grant, and
not to do with prescripiion at all - though whethar
what was expressly granted is an easement, or merely
a licence that can be revoked, depends on such
questions as what was the wording of the document,
and whether any payment was made. And the expressly
granted easement needs to have been registered as
shown in 18.19 and 18.20 above.) (As to licences, see
18.14- above.)

The right claimed, used "neither by force, nor in
secret, nor by permission”, must have been used
reasonably frequently - so a claim in respect of an
old long-disused water-pipe which the claimant wants
to start using again is likely to fail.

The right claimed must have been used against a fee
simple owner~occupier. Frescriptive rights do not
arise against land occupled by a leaseholder. (But
as long as the use began against an owner-occupier,
the claim is not damaged if the servient land iz let
to a tenant at a later date.)

If the alleged right satisfles all these conditions
and has been used without hindrance or objection for
longer than about 20 years, it 1is 1likely to be
recognised by common law as a legal easement under
one (or more) of the three types of prescription.

The three types are known as

common law prescription
prescription by "lost modern grant”, and
prescription under the Prescription Act, 183Z;
but all three typez are matters of common law and
not Equity,

and all three types hold good without any
registration at the lLand Registry, the Land Charges
Registry, or any other registry.
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—_
at common law in Eguity

There are 3 types of There is no Equity
Prescription, known as applicable to this chapter
common law prescription,|| (except that the equitable
prescription by lost remedy of an injunction may
modern grant, and be awarded).

prescription under the
Prescription Act, 1832,

All three types are in need of refornm.

common law prescription

The oldest of the three types 1is common law
prescription, by which, if the right being . claimed
was already being exercised before the beginnings of
legal memory (l.e, the year 1189 - anything before
then is classified as "time immemorial®) the Court
will allow it to continue.

It does not take much imagination to see that in most
cases, proving that something was already happening
before 1189 will be impossible.

The Court therefore accepts a compromise. If there
is proof that the right claimed has been exercised
'neither by force nor in secrecy nor by permisszion"
for more than about 20 years, it will assume that
this began before 1189 unless the contrary is proved.

(Therefore a right tlaimed over a path which has been used
for a couple of centuries or more will not become an
easenent by common law prescription if it is shown that at
the time of Oliver Cromwell - about 1850 ~ the land over
which the path runs was under the village pond; or if it is
shown that prior to the Wars of the Roses the lands which
are the present alleged dominant and servient tenements both
‘belonged to the same bavon, and so, at that time - about
1480 - the condition in 18,2,3 was nobt fulfilled))
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lost modern grant

Because of the <shortcomings of common law
prescription, the courts developed the doctrine of
prescription by "lost modern grant". This doctrine
says that if the right claimed has been exercised nec
vi, nec clam, nec precario for more than about 20
years, but does not go back to 1189, the court will
assume that a legal grant of the alleged right must
have been made by a deed which has subsequently
been lost.

This, too, has its difficulties, In the eighteenth and
nineteenth centuries when such cases were heard in
front of a Jjury, one of the difficulties was to
persuade the Jjurors that the law required them to
asgume that there had been a deed, which was now
lost, even 1f in their own minds they did not think
there had ever been a deed. Another difficulty was

. that if there could not legally have been a deed, the

claim would fail.

(For instance, if it were ghown that the alleged right had
been wused ever since 1870, the assumption would be that
therz had been a deed of grant, creating the right by way of
express grant - but not if at the crucial time the land had
been held in the way set out in 11,3,1 - 11,3,4 abova, The
land in that example was settled land, and neither the land
nor any easement aver it in fee simple could be sold before
1882 - see 1) .6 ~ betause the signature of a person who had
then not yet been born wag required, So the requirement set
out in 18,2,4 above, that theve must be someone capable of
naking the grant, was ot fulfilled, $o the claim that
there was a "lost modern grant” nust fail in this case,)

Frescription Act, 1832

Because of the shortcomings of both the abave
methods of prescription, the Frescription Act, 1832,
was passed. Unfortunately the Act is badly drafted,
and as 1t did not abolish the two older methods the
result is that there are now three unsatisfactory
methods of prescription instead of two. In practice
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it is best to claim under all three types, as will be
seen in 19.12 - 18.12.2 below.

The length of time which must be proved under the
1832 Act is:- v
for easements for profits

for an alleged right which a prendre
has been used neither by
force nor in secret nor by 20 years 30 years

permission

‘for an alleged right which

has been used neither by

force nor in secret nor by 40 years .60 years
written permisszion (but ‘

there was permission given

by word of mouth)

In each case, it must be the period immediately
before the claim, because the claim must be made - by
issuing a writ - within 12 months from the date that
the alleged right is interrupted.

The Act does not give a prescriptive right: all it
gives is the right to obtain a prescriptive right by
Court Order, by taking court proceedings within 12
months after the enjoyment of the alleged right is
interrupted.

The Act gilves 'nothing at all wuntil there is an
interruption or a blockage of the alleged right.

If, although no court action was taken, the blockage
is removed within less than a year, it can be ignored
for the purposes of the 1832 Act.

The courts have recognised 19 years and 1 day as
sufficient to satisfy the 20 year period (because you
can walt 364 days before starting your court action,
and by that time 20 years will have passed).

These constrainte do. not apply to claims to
prescription at common law or by lost modern grant.

There is a special provision in the 1832 Act for
rights of 1light: they need only 20 years <(i.e. 18
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years and 1 day!) of enjoyment to galn a prescriptive
right, even 1f their enjoyment has not been “nelther
by force nor in secret nor by permission®. At any
time before this period is up, a notice can be served
under the Rights of Light Act, 1959, to prevent the
right of light from arising.

If there was ‘permission in writing, prescription does
not apply. If the writing was not in a deed, it may
amount to a grant of an Equitable easement, which
should have been registered - see 18.4.3 and 18.10 -
or {(depending on the wording of the document) it may
be a licence which may be enforceable under the Law
of Contract. If the writing was in a deed, it will in
most cases be a "legal easement: see 1853, 18.19.1
and 18.20.1 again for the registration requirements
for such easements.

In Tehidy Minerals Litd. v. Norman and others [1871]
2 @B 528, a group of farmers who were running five
farms as one co-operative unit had put their sheep
out to graze on the Tehidy Mineral Company's land.
So had their predecessors: sheep from all five farms
were grazing there from 1920 to 1941, and from one
of the farms, sheep were there in 1896, But not
before that. From 1941 to 1954 the land was
requisitioned and ploughed up under War Emergency
regulations; but from 1954 to 1966 the sheep were put
there again, by a written permission given in 1954,
headed with the word "Licence". In 1966 the Mineral
Company tried to terminate this licence because it
wished to sell the land to a developer: and the
farmers claimed to have rights by all three types of
prescription.

Where all three types are claimed, the Court will
consider them in the order (1) 1832 Act, (ii) common
law prescription, (iii) lost modern grant.

The decision 1in the Tehidy Minerals case (by the
Court of Appeal) was:-

If the farmers already had a right by prescription in
1954, the licence should never have been given.
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"The farmers' claim under the 1832 Act failed. Thelr

claim was that they had exercised grazing rights
(profits & prendre) without permission: for this the
Act requires evidence of enjoyment for the last 30
years with no interruption exceeding 12 months: and
because of the wartime interruption this could not be
shown.

The farmers' claim to common law prescription also
failed, because it did not date back to 1189: there
was proof that it had not been used before 1896.

The farmers' claim under "lost modern grant®
succeeded. They could show 20 years' enjoyment
(1920-1940) with no interruption at all: and so the
court must assume that prior to 1920 there had been

_a deed of grant, which had been lost. - DBut as this

case was concerned with five farms, the law required
the - Judges to assume that there had been five
separate deeds of grant, which by strange coincidence
had all been lost without trace! (The three Judges
made a written report on how ridiculous this law is!

Therefore the farmers already had a right by
prescription before 1954; and therefore the "licence”
given in 1954 should never have been drawn up, and
could be ignored. . So they were entitled to continue
to put their sheep onto the land permanently.

{Considar the practical implications of that case, For the
developer, four years' delay from his proposed purchase of
the land in 1966 until the court decision in 1970, And the
land could not be developed at all unless the farmers could
ba persuaded voluntarily to give up thair grazing rights in
return for compensation - consider the effect of that on the
valuation of the land,) ~ '

Easements by prescription can only be used in the
way they have been used in the past: so twenty years
use on foot or with a bicycle will not give a
prescriptive right to use it with motor cars. (But
twenty years use with horse-drawn wagons can be
enough to give a right for motor vehicles.)
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For expressly-created rights, the opposite 1is the
case: unless there is a limit imposed by the express
wording <(e.g. "a right of way on foot only") the
person with the benefit of the right may use it
without restriction, as long as it is not used so
much that other people with a right are prevented
from using it, as in Jelbert v. Davis [1968] 1 VLK
589 (Court of Appeal) in which a driveway three
metres wide was used every weekend by 200 caravans.

TEST QUESTIONS

State the requirements of (i) common law prescription
(i1) prescription by lost modern grant, and
(1i1) prescription under the 1832 Prescription Act.

What is the position if written permission to use the
right was granted?

To what extent is it true that the combined working
of the three types of prescription gives a system
which is both convenient and fair?

\Tom, Dick and Harry have used a private path across

Fred's {freehold f{field for the 1last 3% vyears. Tom
says he had oral permission, Dick has written
permizssion for which he pald 4£%, and there is no
evidence that Harry ever had any permission at all,
Advise Fred, with reasons, whether he can stop Tom,
Dick and Harry from using the path,

If you have the right answer, it will strike you that
the law on this topic is odd. Explain in what way it
appears odd.

You are standing in a freehold field with a developer
who intends to purchase the field, on which he has
planning permission for the erection of FPhase 2 of
his housing and commercial development, and you are
butted from behind by a sheep. The developer tells
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you, "There are a couple of hundred sheep here.
Apparently the farmers round here lost a lot of money
at the time of the stock market crash in 1929, so the
owner of this land at that time told them they could
put their zheep on here free of charge, and they have
been doing it ever since -~ except that in those dry
years of 1991 and 1992 they didn't put them here
because the grass didn't grow. For those two years
they put the sheep on the lower pasture - the field
where I built Phase 1 of my development last year.
But then in late 1992 the farmers brought piped water
up here and installed an irrigation system and
drinking troughs and a sheep-dipping pool. They
gpent a lot of money -~ but there's nothing in writing
to say they can use the land, and I've told the
vendor to get rid of them."

Advise the developer of the legal position as to the
sheep.

Consider the implications of this answer for members

of +the particular profession for which you are
studying.

What are (a) an express grant, (b)> an implied grant,
and (c) an express reservation, of an easement?

to question 21

The seller cannot remove the radiators he has fitted, unless it
is expressly stated in the contract of sale that ha can do so,

The tenant has no right to remove the central heating system,
nor $o leave it damaged: but he might be entitled o unscrew
these new radiators and take them away as long as he puts the
old ones back and leaves tha system in working order, In
Jenking v, Gething (1882} & J8H 520, 70 ER 1155 a tenanit was
permitted to remove heating pipes, but not {he heating heiler,

The rule for a bovrower is the same as the rule for a seller,
He cannot take away the radiators he has fitted,
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answer to question 22

22.0a)

{b)

()

(i} The alleged right must have been used ner vi, nec clam,
nec precario reasonably frequently over owner-occupied land
sinca 1183, If it has been used in this way for nore than
about twenty years, the court will assume it has been used ever
gince 1189 unless theve iz evidence showing that it is not so,

(i1} The alleged right must have been used ner vi, merc clanm,
nec précario veasonably frequently over syner-occupied land for
more than about tweniy years, Tha court will assume that there
nust once have been an express grant of the right, by a deed
which has since besn lost,

(iii)  The alleged right nust have been used pec vi, nec clan
reasonably  frequently (and with no  interruptions enduring
longer than a year) over ownev-accupied land, for twenty years
(for an alleged easement) or thirty vyears (for an alleged
profit} if the alleged rvight has been used nmec precario, or
forty years (esasement) or sixty years {profit) if the use of i%
originally began by word-of-mouth permission, This clain must
be made by commencing courd action within ong year after an
interruption of the alleged right, Easements of light ave a
special case for which only twenty yeavs need ever be shown,

If there iz written permission, none of the thres types of
prescription will apply, but if the weiting is in a deed or in
return  for consideration, and the registration requirements
have been complied with, and the wording of the writing shows
that it is not mevely a licence, the right will usually be
snforceable as a legal or an equitable easement made by exprass
grant (or exprass reservationl,

Tha three typas of prescription together make a system which is
not convenient and can easily result in unfairness - but until
Parliament changes it, this is the law and we have o choite
but to work within these unsatisfactory rules,
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Chapter 20

COVENANTS
controlling the unneighbourly neighbour

a) definition

A covenant is a promise contained in a deed.

A covenant need not be to do with land: but all the
covenants in this chapter are to do with land, or ({(as
lawyers say?) they are covenants which “touch and
concern” land.

b) the two types of covenant
Covenants are of two types, restrictive and positive.

A restrictive covenant is a promise pot to do
something:~

e.f. not to carry on any trade or business on the
property, not to keep chickens on the property, not
to play musical instruments on the property after
10.30 pm. or before 7.30 a.m, - Restrictive
covenants are always restrictions. Nothing in the
nature of any positive action has to be done.

A positive covenant is a promise to do something:—

e.g. to insure against fire, to keep the fences in
repair, or not to let the fences fall down (which is
Just another way of saying, to keep the fences in
repair) and to weed the garden (or, not to let weeds
grow in the garden) - all these require some positive
actlion to be taken.

¢) the reason for covenants
Covenants are often imposed by builders on freehold

as well as on leasehold developments, to help to
maintain the quality of the neighbourhood.
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d) registration of covenants

Restrictive covenants created singe 1925 in respect
of freehold land should be registered - at the Land
Registry 1f the land affected by them is registered
land, and at the Land Charges Registry if the land is
unregistered land. (See 8.19.1 and 8,19.2 above.)

{Note that this does not apply to positive cavenants, nor to
any covenants in leases,)

If a covenant which requires registration has not
been registered, any purchaser of the land affected
by the covenant may ignore the covenant.

e) Can the covenant be enforced?

Subject to what is sald in paragraph 20.6.1 above,
there are three rules:-

Rule 1: 1If there was a contract between the persomn
who wants to enforce the covenant and the person he
wants to enforce 1t against, the covenant can be
enforced. This relationship between two parties to a
contract is called Erivity of Contract. The rule is:
1f there is privity of contract, the covenant can be
enforced. (Enforcement will be by injunction, if
necessary,)

{For example, in paragraph 18,6 above, Alan sold part of his
land to James and John, and expressly reserved an sasement
of drainage, Suppose Alan had also imposed a covenant that
na chickens should be kept on the property, but James and
John are now keeping chickens there, Alan can bring a case
against James and John, becauss there was a contract, for
the sale and purchase of the land, between Alan and James
and John, That's privity of contract, Alan is suing James
and John for breach of contract ~ so, strictly speaking,
this is part of the Law of Contract and not part of Land Law
at all,)

Rule 2: A landlord is always able to sue his tenant,
even i1f the tenant got the property by transfer
from a ©previous tenant so there is mno direct
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contract between the present tenant and the landlord.
(And equally a tenant can always sue his landlord.)
This landlord-and-tenant relationship 1is called
Privity of Estate. The rule is, 1f there is privity
of estate, one of them can sue the other even if
there is no privity of contract, if the covenant iz

one which "touches and concerns the land®. (See
20.1.1 above.) This rule only applies on leasehnolds,
of course. There is no landlord-and—-tenant

relationship on freeholds.

(For example, in 18,6 above, there is Privity of Contract
but no Privity of Estate betwsen Alan the vendor and James
and John the purchasers of the fee simple,)

Rule 3: If there is no Privity of Contract and no
Privity of Estate, the covenant cannot be enforced:
but two i1mportant exceptions to this rule will be
seen in paragraphs 20.17 and 20.20.2 - 3 below. (Ve
can call them the "Tulk v. Moxhay" exception and the
"benefit" exception.)

Sunnmarising the three rules:-

Rule 1: If there is "Privity of Contract", the
covenant can be enforced.

Rule 2: If there is no Privity of Contract but there
is Privity of Estate, the covenant can be enforced if
it touches and concerns the land.

Rule 3: If there is no Privity of Contract and
no Privity of Estate, then (subject to two exceptions)
the covenant cannot be enforced -~ it is not worth the
paper it is written on.

An example based on a series of diagrams will
illustrate how these rules work in practice. But as
Rule 2 only applies to leaseholds, and not to
freeholds, we must consider covenants on freeholds
and covenants on leaseholds as two different
problems. We shall consider covenants affecting
freeholds wunder heading f and those affecting
leaseholds under g.
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) Can covenants affecting freehold land
be enforced?

The rules applicable are rules 1 and 3 above. So we
need to look at the example in two stages, to
consider it (i) where there is privity of contract
(so Rule 1 applies) and (i1} where there is no
privity of contract (so Rule 1 does not apply).

(12 1Ff there is privity of contract

Ann owns a freehold property consisting of a house
and an orchard, as in this diagram:-

fee HOUSE
ORCHARD Sif’ple
O Oy (O
o O )
RS ONNES ("U:)
(”LL') U_ Ann
diagram 1

and she sells the orchard to Ben in fee simple,
imposing on Ben a restrictive covenant not to keep
pigs on the property, and a positive covenant not to
let the fence between the house and the orchard fall
into disrepair:-

no pigs,; and fee fee
repalr fence sinple simple
O
O SRS

<( ))( )

¢
( ) (L, )
( ) (,_| l__) I I

(”‘u_“‘) Ben

diagram 2

If Ben then breaks either (or both) of the covenants,
Ann can sue Ben because there was a contract between
Ann and Ben. Ann offered to sell the orchard to Ben,
and Ben accepted (or possibly Ben offered to buy, and
Ann accepted) in consideration of the price which Ben
paid. That relationship is Privity of Contract.
Because there 1z this Privity of Contract, the
covenants can be enforced.

)

Ann
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(ii1)> 1f there i1s no privity of contract

In diagram 3, the orchard has changed hands two more
times, in fee simple absolute in possesszion. Ben sold
it to Cindy and Cindy sold it to Dan. And Dan is
breaking the covenants.

fee
simple

n pigs; and fee
repair fence simple

O ())

Co? "*u“ ZL"

(’"LL Dan

Yt o=’ diagram 3

So the present position is:~ Ann sold the orchard to
Ben in fee simple and imposed on Ben the two
covenante. -~ Ben then sold the orchard to Cindy in
fee simple, again subject to covenants not to keep
pigs and not to let the fence fall into disrepair
(and also subject to a “covenant for indemnity" by
which Cindy promised Ben that Cindy would take
responsibility for any breach of the covenants). -
Cindy then sold the orchard in fee simple to Dan,
subject again to covenants as to pigs and fencing and
a "covenant for indemnity" by which Dan promised
Cindy that Dan would take responsibility for any
breach of covenant. Dan 1is mnow breaking the
covenants. Can Ann sue Dan?

o T
1O

Ann

Three further rules (worth learning by bheart) apply
here:~

Rule A. The benefit of covenants runs with the land;

Rule B. The burden of covenants does not run with
the land, at common law;

Rule C. The burden of restrictive covenants runs
with the land, in Equity.

How these rules apply in practice will be seen in
paragraphs 20.16.1 (Rule B) 20.17.3 (Rule C) and
20.20.2 (Rule 4) below.
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the position at common law

There has been no contract between Ann and Dan, so
there is no Privity of Contract between them. (The
only contract Ann had was with Ben.) And there is
no landlord-and-tenant relationship and therefore no
Privity of Estate, because both the properties are
freshold. Therefore, so0 far as common law is
concerned, Ann cannot sue Dan.

This is an example of the rule in paragraph 20.14.2
above, that the burden of covenants does not run with
the land at common law, The burden here has not
gone with the land: it has remained on Ben. Ann can
sue Ben on the basis of Privity of Contract. But Ben
also had a contract with Cindy, in which Cindy
promised to indemnify Ben against any such claim: so
Ben can sue Cindy - 1f he can find her, and assuming

she 1is not dead ~ on the basis of Privity of
Contract. Cindy can then sue Dan, on the basis of
Privity of Contract. Thus, Ann sues Ben who sues

Cindy who sues Dan.

Note that the only person to whom Dan made any
promise is Cindy: so the only person who can sue Dan
is Cindy. And the only person who can sue Cindy (to
force Cindy to take action against Dan) is Ben. If
either Ben or Cindy are dead or are bankrupt or
cannot be found, the chain is broken and there is no
remedy (at common law) against Dan.

the position in Equity

On restrictive covenants, but not positive covenants,
Equity comes to Ann's rescue, as a result of the
famous case of Tulk v. Moxhay (1848) 2 Fh 774,
1 H&Tw 105, 41 BR 1143, 47 BR 1345.

The facts of Tulk v. Noxhay were:~ Leicester Square
{4n central London? and the land arcund it belonged
to a builder, Mr. Elms, in fee simple., He built on
the surrounding land, and sold the properties in fee
simple with the benefit of a covenant that the
central square (Leicester Square) should never be


http://www.cvisiontech.com

20,172

0,17,3

20,17 .4

20.18

Cavenants 11%
built upon. He then sold the Square in fee simple,
subject to the covenant not to build upon it. The
purchasers sold it on, subject to the covenant: it
changed hands several times, until eventually it was
bought in fee simple by Mr. Moxhay, who announced
that he was going to build on it. When the
neighbouring owners complained that this would break
the covenant, Mr. Moxhay pointed out that to enforce
the covenant it would be necessary for the original
covenantor (the person to whom Mr. Elms sold the
Square) to be sued. That person could then sue the
next owner, who could sue the next, and so on: but as
it was virtually certain that not all the previous
owners could be found, the chain of Privity of
Contract would be broken and so no-one would be able
to enforce the covenant against Mr. Moxhay. -~ At
common law, this is correct, but Mr. Tulk (one of the
neighbouring owners) took the case to the Court of
Chancery ~ i.e. Equity.

(Reminder: Equity and common law have both been heard in the
same courts since 1875 - see paragraph 4,2 above - but thig
case was before that dale,)

The Court of Chancery decided that for the sake of
fairness, an injunction would be granted to prevent
the square from being built upon.

Mr. Tulk thus succeeded in enforcing the restrictive
covenant against Mr. Moxhay without finding all the
previous owners. This is an example of the rule in
paragraph  20.14.3 above, that the burden of
restrictive covenants runs with the land in Equity.

It was held in Austerberry v. The Corporation of
Oldham (1885) 29 ChD 750 that the rule in Tulk v,
Hoxhay does not apply to positive covenants: and the
House of Lords confirmed this in FKhone v, Stephens
[19941 2 AC 310.

practical application of the rules at law and In Equity

And therefore, in the example in diagram 3: can Ann
gue Dan?
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Ann can sue Dan on the restrictive covenant (provided
the covenant is registered) just as Tulk could sue
Moxhay. But on the positive covenant Tulk v. Moxhay
does not apply and so Ann can only sue Ben, who can
sue Cindy who can sue Dan - if all these people are
still alive and can be found.

This again is an example of the rule in 20.14.3 above,
that the burden of restrictive covenants runs with
the land in Equity.

Ann will not be able to rely on Tulk v. Noxhay if she
herself has not acted equitably. There is a maxim,
"He who seeks Equity must do equity". This is all a
matter of falrness: there are no abgolute rights here.

summary

4s to restrictive covenants only: Equity enables Ann
to sue Dan, even though there is neither privity of
contract nor privity of estate.

{This is subject to the rule that if the covenant was
created later than 1925, it wmust have been registered,
otherwice Dan is entitled to break it,)

As to positive covenants: Ann cannot sue Dan here,
because there 1s neither privity of contract nor
privity of estate, and Equity will not help her.

(Positive covenants are not usually registered, Thare would
not be much point in registering them,)

at common law in Equity
enforcement of covenants enforcement of covenants
aver freehold land over freshold land

no satisfactory method for positive  covenants,
there is no satisfactory
method; but restrictive
covenants may be enforced
under the rule laid down in
Tulk v. Moxhay.



http://www.cvisiontech.com

20.20

20,201

20,202

20,203

20.21

Covenants 117
What if Ann has sold?

fee
simple

na pigs; and fee
repair fence simple
<)

-
an
diagram 4 Roy
In diagram 4, Ann (the person with the benefit of the
covenantg - the person who has the benefit of
knowing that she has rights against Dan or against
Ben 1if the covenants are broken) has sold her
property in fee simple to a purchaser Pat, who sold
it on to Quentin, who sold it to the present owner
Roy. And now Dan is breaking the covenants. Can Roy
enforce the covenants against Dan?

As stated in 20.14.1 above, the benefit of covenants
runs with the land. So the benefit of both of the
original covenants has pasged on from Ann to Roy:
Roy can do anything that Ann could do.

But what could Ann do? On the restrictive covenant,
she could sue Dan under the rule in Tulk v. Noxhay:
so Roy can sue Dan on the restrictive covenant, under
the same rule. On the positive covenant, Ann could
only sue Ben (privity of contract) and so Roy can sue
Ben just as if Roy had privity of contract with Ben:
and then Ben sues Cindy who sues Dan.

The practical result of the rule that Tulk v. Moxhay
is not applicable to positive covenants is that on
freehold land, positive covenants have usually become
unenforceable by the time the land subject to them
has changed hands three or four times. This problem
does not occur on leasehold land, because the
landlord can enforce all the covenants touching and
concerning the leased land, by privity of estate.
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Practical Advice to Roy:i- "As to the positive
covenant: you cannot enforce it if you cannot find
Ben and Cindy, so the covenant is worthless. 1
suggest that you deal with the fencing problem
yourself, at your own expense. - As to the

restrictive covenant: you can take action against Dan
under Tulk v, Moxhay if the covenant is registered,
as long as your own behaviour has been completely
equitable. And if you cannot do so (e.g. because the
covenant is not registered) do not despair: use other
branches of the law. Figs in a residential area are
likely to amount to a Tort of Private Nuisance,
against which an injunction could be obtained. Or
better still, report the situation to the
Environmental Health Department of the District
Council, as a health hazard, and let the Council take
action under the Public Health Acts, for the removal
of the pigs."

at common law in Equity
enforcement of covenants enforcement of covenants
over freehold land over freehold land
Roy cannot sue Dan: On regtrictive covenants,
Roy can sue Ben who if registered, Roy can sue
can sue Cindy who can Dan.
sue Dan, by Privity of On positive covenants, Roy
Contract. cannot sue Dan: Roy can sue
Ben who can sue Cindy who
can sue Dan, by Privity of
L Contract.

This corresponds to what we saw in 20.19.3 above.

&’ Can covenants affecting LEASKHOLD land
be enforced?

There will always be Privity of Estate. FPrivity of
Estate is the relationship of landlord and tenant.
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For example: Ann owns the house and orchard in fee
simple as in Diagram 1 above, and Ann leases the
orchard to Ben, and imposes covenants on Ben as to
pigs and fencing as in the previous example:~

no pigs; amd 999 yrs | fee
repalir fence lease simple
T 3 ¢ :
¢ U
U_ Ll_ Be T
Ann

diagram 5

Ann is the landlord, and Ben is the tenant. This is
privity of estate.

Therefore if Ben breaks elther or both of the
covenants, Ann can sue Ben.

In this example there 1is also privity of contract
(Ann offered to lease to Ben, and Ben accepted) so
Ann has a right to sue Ben on both bases here.

no pigs; and 099 yrs N fee
repalr fence leage simple
((())) ((( (

( Y (L “11-

= e “? lL Dan

@(fi?;\,

ST diagram 6 Ann

In diagram 6, Ann leased the orchard to Ben for 999
years, but at a later date Ben assigned his lease
(i.e. he sold the whole of his rights for the rest of
the 999 years) to Cindy; and later Cindy assigned the
lease to Dan. Dan is now breaking the covenants.
Can Ann sue Dan?

Dan bought from Cindy. Dan has never had a contract
with Ann, so there is no privity of contract between
Ann and Dan. But Ann is still the landlord, and Dan
is the present tenant: and both covenants touch and
concern the land -~ i.e. the orchard -~ and are not
merely personal (unlike a covenant to do shopping for
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the landlord every week, which is a very useful
covenant for an elderly or disabled landlord, but has
nothing whatever to do with the land) and so Ann can
sue Dan because there is privity of estate between
Ann and Dan.

summary

As to both the covenants, Ann can sue Dan because
there is privity of estate, even though there is no
privity of contract.

(Covenants in leases do not need regisiration, But the
lease itself needs registration if it is for longer than
21 years - see 8,1 and 8,15,1 above,)

at common law
gnforcement of covenants
over leasehold land

in Equity
enforcement of covenants
over leasehold land

The landlord can sue The landlord can sue

the present tenant, by
Frivity of Estate, even
if there is no Privity

the present tenant, by
Privity of Estate, even
if there is no Privity

of Contract. of Contract.

Both restrictive and
positive covenants can
be enforced through
Privity of Estate if
they touch and concern
the tenanted land.

Both restrictive and
positive covenants can
be enforced through
Privity of Estate if
they touch and concern
the tenanted land.

a problem for tenants

Ann is landlord, and Dan iz tenant. And Dan is in
breach of the covenant to pay the rent - in fact he
is several hundred pounds in arrears. Ann can sue
Dan for this sum -~ privity of estate - but just as
she is about to do so, Dan goes bankrupt, or flees
the country, or does something else which makes it
impossible for Ann to recover the rent from him.
What can Ann do? -~ There is privity of contract
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between Ann and Ben. Ben promised that the rent
would be paid, and we saw in 20.14.2 that the burden
of that covenant does not run with the land, it stays
on Ben's shoulders. 8o Ann sues Ben, who has to pay
Dan's arrears of rent. This leaves Ben out of pocket,
but he can then sue Cindy if he can find her - he
has privity of contract with her -~ and Cindy can
then sue Dan, except that Dan is either bankrupt or
not to be found.

By the Landlord and Tenant (Covenants) Act, 1995,
this trap for former tenants is abolished in respect
of all leases granted after the end of 1995.
Landlords will no longer be able to sue former
tenants in this way. But at present, the vast
majority of leases in existence are leases which were
granted before the end of 1995, and for the tenants
of these leases the trap remains.

What if Ann has sold the freehold?

no plgs; and Qee yrs
repalr fance lease
O

O (()) ((
(

qq:“\., diagram 7 m Roy
20,26,1 Here the leasehold has been assigned to Dan, but Ann

20,26,2

20,26,3

sold the fee simple of the entire premises (the
orchard subject to the tenancy and the house with
vacant possession) to Pat who resold it to Quentin
who sold it to the present freeholder Roy. Dan is
breaking the covenants, and the question is, can Roy
(the present landlord) sue Dan (the present tenant)?

Roy can sue Dan because there is privity of estate
between Roy and Dan.

Suppose Roy sells the house (but not the orchard) to
Sam - so the house is owned by someone who 1is not
the landlord of the orchard. This 1s not a
straightforward problem, because although the benefit
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of covenants runs with the land, as 1in paragraph
20.14.1 above, Sam is not the landlord. Privity of
estate only appliez between the current tenant and
the current landlord, so Sam does not get the benefit
of Roy's privity-of-estate rights. So Sam cannot on
that basis sue Dan. On the restrictive (but not the
positive) covenant, Sam may be able to sue Dan under
Tulk v. Moxhay, 1if the covenant was made for the
benefit of Sam's land -~ but was it? When the
covenant was first imposed on Ben by Ann, was this
"Ann as landlord of the orchard" or "Ann as landlord
of the orchard and also Ann and her successors in

title as owners of the adjoining house"? (The
wording of the Lease may or may not help to answer
that.) - We are touching here on questions of

enforceability of covenants which are too complex for
inclusion in this book. Sam should have avoided this
situation by ingisting on having a covenant in the
purchase deed to say that Roy will enforce the
covenants against the temant of the orchard. If that
was done, Sam can sue Roy, by privity of contract, to
compel Roy to sue Dan on privity of estate.

If Roy had Ieased the house to Sam, instead of
selling it to him, the pozition would have been -the
same: Sam needs a covenant from Roy, enabling Sam to
force Roy to sue Dan - and this situation is parallel
to the situation in 20.28.4 below.

assignments and sub-leases

Frivity of estate gives the landlord the right to sue
the tenant (and also gives the tenant the right to
sue the landlord) but gives the landlord no right to
sue a sub-tenant. Understand the difference between
an assignment (which paszes the property to a new
tenant) and a sub-lease or underlease (which passes
the property to a sub-tenant):-

Example of an Assignment:~ Leo grants a lease to
Tess for 21 years at a rent of £500 per year. After
5 years, Tess sells the remaining 16 years of the
lease (every single day of it} to Alf, for a capital
sum of £30,000. Alf is now the new tenant: Alf must
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pay the annual £500 rent to Leo. Tess departs with
the £30,000 and has no further interest in the
property. 1If Alf fails to pay the rent, or breaks any
other covenant, Leo can sue Alf: this is privity of
estate: Alf is leo's present tenant.

Example of a G&ub-lease:~ Leo grants a lease to
Tess for 21 years at a rent of £500 per year. After
5 years, Tess sub-lets the property to Sid for 4
years at a rent of £600 per year. After the 4 years,
the property will return to Tess. Sid is a
sub-tenant: Sid is paying £600 rent annually to Tess,
and Tess is paying £500 rent annually to Leo. If
Sid breaks any covenant, Leo cannot sue Sid; Leo can
only sue Tess, and then Tess sues S8id. (In practice,
that problem can be avoided by requiring that the
contract made between Tess and Sid must also be
signed by Leo. If both Leo and Sid have signed it,
Leo can sue Sid because they have both signed the
same contract and so there is privity of contract
between them.)

An assignment must be for every single day of the
residue (the remaining unexpired time) of the lease.
A sub-lease must be for at least one day less than
that length of time, so that, for at least one day,
the property will return to the tenant.

h) Freehold flate

These cause a lot of trouble. Here is the problem:-

Alex, a developer, built a block of twenty flats. He
s0ld one to Pam and another to Joe, in fee simple
absolute in possession. Each flat is subject to a
covenant that the owner will pay one twentieth of the
cost of structural maintenance and repair of the
building. Joe sold his flat to Kate, and after Kate's
death, the executors of her will sold her flat to
Mark in fee simple absclute in possession subject to
this covenant. The building now needs repairs to its
roof, and Mark (whose flat is not directly affected
by the leaking roof) refuses to pay his share. Can
Pam (whose flat 1z affected) compel Mark to pay?
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By the rule in 20.20.2 above, Pam <(who has the
banefit of the covenant? has all the rights that Alex
had., But it 1s a positive covenant so the rights
under Tulk v, Moxhay are not available: the only right
available iz to sue Joe, who could then sue Kate if
only she were not dead. There is no-one who can
enforce this covenant against Mark., (See 20.16.2 and
20.20.3 above)  Although Mark promised to pay, he
only made this promise to Kate, who iz no longer
available to enforce it. To sum up: Mark cannot be
made to pay his share.

Many Building Socleties have therefore refused to
grant mortgages on freehold flats.

If the developer had granted these flats on long
leases 1instead of in fee simple, the developer (as
landlord) could have enforced this positive covenant
against Mark by privity of estate as in 20.26.4
above. A Lease usually contains a right of re-entry
whereby the landlord can take the property back
(by exercising forfelture of the Lease) for breach
of covenant.

An arrangement frequently adopted with flats is that
after the buillder has granted leases (usually of 99
years or longer) of all the flats, the tenants set up
a Limited Company in which they all hold shares. The
builder than sells the fee simple absolute in
poasession of the entire premises to the Company for
a nominal sum, so the Company becomes the landlord.
Bach o0f +the tenants has a leasehold bhut iz a
shareholder in the Company which has the freehold.
Each time a flat changes hands, the tenant's share in
the Company changes hands, with the flat. Often
there are two Companies - a Landlord Company, and a
Management Company responsible for repairs, If a
tenant will not pay his share towards the repairs,
the Company (the landlord) can sue the tenant: there
is privity of estate.

Difficulties can arise if a Management Company gets
into wrong hands (so fees are collected from all the
tenants but no proper repairs are done) or if some
flats are sub-let (see 20.27.2 above).
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In the Leasehold Reform, Housing and Urban
Development Act, 1993, Parliament has enacted certain
provisions aimed at reducing these problems. The
extent +o which these new ‘“commonhold title®
provisions for blocks of flats will improve the
situation remains to be seen in the future: they do
not solve the problems of existing freehold flats.

i) Adlteration of covenants

Another problem with covenants is that they last for
ever,

Restrictive covenants not to build more than three
houges per acre (about seven per hectare) which might
have been quite reasonable a hundred years ago, can
be extremely inconvenient today.

The Lands Tribunal has the power to order the
extinguishment or amendment of covenants, but may
require compensation to be paid to people adversely
affected by such orders.

J? covenants and town planning

Covenants and Town Planning are entirely separate
matters. Obtaining FPlanning Permission does not give
any right to break covenants. (It is likely that the
Planning Committee of the Council will not even know
that the covenants exist.)

See 27.1 below for three “hurdles" facing a developer.
He has to Jump all three of them.

TEST QUESTIONS

26 Explain what is meant by:-

(a)
(by
(c’
(d>
(&)

privity of contract (3  equitable remedies
privity of estate (g) equitable easement
legal estates (h) restrictive covenant
legal interests (1> positive covenant

equitable interests (1> Dbenefit of a covenant.
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When "Seaview Cottage” was built in 1812, it was made
subject to covenants "to keep the front garden wall
in repair, to keep the garden free from weeds, and
not to use the property for any trade or business".
The property is freehold. The present owners have
just obtained Planning Permission to convert the
cottage into a restaurant and to make the front
garden into parking spaces for customers' cars.
(This will involve demolishing the garden wall and
concreting the garden.) Neighbours are objecting to
the development and are saying that they will seek an
injunction to stop it, as it is in breach of all the
covenants. -~ Advise the neilghbours whether they can
prevent this development.

How (if at all) would your answer differ if "Seaview
Cottage" and the neighbours' properties  were
leasehold, all held from the same landlord?

How (if at all) would it differ if the neighbours®
properties were held from a different landlord?

Five years ago, Alan sold the freehold plot EFYZ in
the diagram on page 92 to James and John as tenanis
in common. He 1imposed a covenant not to keep
chickens on 1it, and reserved a legal easement of
drainage through the pipe P-Q. Later, he granted
James and John an Equitable easement to run a gas
pipe across the rear of his property CDZY. - James
and John have now sold their property to Edwin who
has started a chicken business there, and vehicles
coming onto the land to collect the eggs have crushed
the drainage pipe. - Advise Alan (with reasons) of
his rights against Edwin (a) if both the properties
are registered land, and (b} if Edwin's property is
registered land but Alan’s is not.

Are the following covenants restrictive or positive?
not to let the insurance lapse,

not to allow caravans or speedboats in the garden,
not to allow weeds in the garden,

to refrain from playing loud music on the premises.
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20,30 A check-chart for enforceability of covenants:-

Is the covenant on freehold or leasehnld 1and?'

i |

LEASEHOLD FREEHULD]
The landlord can Is the covenant
enforce it, by positive or resirictive?
Privity of Estate,

i i

POSITIVE REBTRICTIVE‘
Is the original Yas the covenant created
covenantor still before Jst, January, 19267
alive?
I e
yes IE?‘ yesl no‘
The covenant Is the
will be tovenant
enforceable regiaterad?
in Equity by
Tulk v, Moxhay S
He can {unless the l
then sue purchaser yas na’
the next genuinely
person did not
along the | know that The covenant
thain, by]| The it existed will be The
Frivity ||covenant when he enforteable tovenant
af is bought tha in Equity by is
Contract, | luseless, property’, Tulk v, Moxhay, |luseless,
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answers to questions 23-25

23.(a)

Tom, As there is oral permission, common law prescription and
prescription by lost nmodern grant camnot apply, and
prescription under the Prescription Act, 1832, requives 40
years use, fAs this path has only heen used for 35 years, Tom's
clain will fail; Fred can stop Tom (by injunction, if
necessary’) from using the path,

Rick, The position with regard to Dick is complicated, As he
has written permission, prescription does not apply here at
all, But if the permission is written in a deed, then if
Fraed's land is unregistered land Fred cannot stop Dick; and if
Fred's land is registeved land Fred cannot stop Dick if the
easenent is rvegisteved at the Land Registry, (See 8.4.3,
8,191 and 18,58,1 above,} This easement is a Jegal easement,

If the parmission is written in an informal document (or if
Fred's land is registered land and the easement is in a deed

which has not been registered at the Land Registry) then Dick

has no legal easement but he may have an Equitable easement,
The position (provided that the document is a contract or an
unregistered deed, and not a mere revocable licence) isi-

(iy 1f Fred's land is unvegistered land and Dick's easement is
registered at the Land Charges Registry, Dick has an Equitable
sasement which cammot be stopped: but if the sasement is not
registered at the Land Charges Registry, any purchaser of the
land can stop it, (8se 8,13,1, 8,14, 8,192, 18,52 and
18,20,3 above,)

(ii) If Fred's land is registered land, Dick showld have nade
sure that his Equitable easement was noted on the register at
the Land Registry, If this has besn dong, Dick cawnnt be
stopped; but if it has not, Dick may still have a good
Equitable eazement undar the rule in Celsteel Lid, v, Alton
House Holdings Lid, (18985), (See 8.,4,3, 8,153, 8,191 and
18,19,1 ~ think about how 8,19,1 and 18,19.1 correspond with
gach other, 8£,19,2 and 18,20.3 - as to unregistered land -
also correspond,)

Harry, The path has been used without force, without secrecy
and without permission, so far as we can tell, for more than 20
years, 50 Harry cannot be stopped, He has a legal easement by
prascription undar the Prescription Act, 1832, and also by lost
nodern grant, If the using of the path began 35 years ago, and
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did not occur before that, it does not go back to 1189 and so a
clain based on common law prescription would fail: but if it
has been wsed for 35 vyears and no-one can remember what
happened before that, there is an assumption that the using of
the path dates right back to 1189 and so a claim to common law
prescription would also succeed,

It is odd that Tom, who had the good manners to ask permission,
can be stoppad, whareas Harry, who did not, cannot be stopped,

For a profit & prendre granted by oral permission (which is
what is claimed here) the 1832 Prescription Act vequires that
it nust have been used for &0 years, As what is claimed here
began in 1929, this can be shown, except that in 1991-2 there
was a break of longer than a year, Therefore a claim under the
1832 Act fails, This is similar to what happened in 7Tehidy
Minerals Ltd, v, Norman and others in which a claim under the
1832 Act failed because of a break exceeding one year,

A clain to common law prescription also fails, because the
evidence shows that the use of the land only began in 1929 and
therafore it doss not go back to 1183, This foo is similar to
the situation in the Tehidy Minsrals case, (The claim to
tommon law prescription would also fail in the present case
because the land had been used precario, i,e, by perpission,)

A clain under lost modern grant also fails, because there was
permission; the use was not mec vi, mec clam, nec precario
This iz the opposite of the Zehidy Minsrals situation,

Therefore the farmers have no right by prescription, as all
three claims to such a right will fail,

But the farmers were told that they could put their sheep
there,  Admittedly this promise was not in return for any
gonsideration, and was not even in writing, so il would not be
enforceable in court, but navertheless the promise was made,
and then the landowner stood by while the farmers, velying on
this promise, spent a lot of their money on installing a water
system, After they have done this in reliance on the promise,
the rule of avidence called estoppel does not allow evidente to
be given saying that the promise camnot be relied on, See
15,18,2 above, Therefore it cannot ba said in court that the
farmers have no right - so they cannot be stopped, unless after
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negotiation they agree that in return for a suitable amount of
compensation, they will discontinue the use of their right,

The provisions of the Agritultural Holdings Act, 1986 (not
covered in this book) by which agricultural tenants can claim
financial compensation for improvements at the end of their
tenancies, do not apply here, as the farmers are not tenants of
this land,

From a valuer's point of view, if the developer will have to
pay compensation to the farmers, this adversely affects the
value of the land, As to what this sum might be: what is the
annual cost of feeding 200 sheep? How much money would have to
be invested to produce this amount per year as interest? In a
doubtful tase, will an Insurance Company insure the daveloper
against having to pay compensation, and what amount of premium
would it charge? (On the above facts, it is unlikely that any
Ingurance Company would insure against such a risk,)

From the point of view of others inveolved, e,g, the builder,
building surveyor, quantity surveyor, conveyancer, vendor,
developer, developer's mortgagee, housing manager (in the case
of a council or Housing Association development) etc,, the
mnain problem will be the delay, This situation has all the
ingredients of a dispute which will drag on through months or
years of correspondence and perhaps a court case, (In 7ehsdy
Mingrals it took four years io come to the decision that the
farmers had a right, and there had to be further negotiation as
to compensation after that,) For that period, the vendor is
kept waiting for the purchase money, the builder nmust find
other work or lay off employees, the housing manager will find
that his or her plans to fill thess houses are delayed, perhaps
for several years (by which time, elderly people to whom these
houses had been allocated have died) and the developer may find
that by the time the land can be developed, the intarest rates
offered by his Bank are far higher than they were when he first
agresd to buy the land,

See 18,5 above,
See 14,8 above,
See 18,6 and 18,6,1 above,
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Part 4

other matters concerning Land Law

Chapter 21
DISABILITIES

This chapter has nothing to do with any speclal
circumstance affecting the land; it Is about matters
affecting the seller or the buyer of the land.

a’) nmninors

A person under eighteen years of age cannot own a
legal estate in land. (There are certain exceptions
regarding leaseholds.)

If a person under eighteen buys land, the seller
remains the legal owner, but is trustee for the
purchaser, who is the equitable owner.

If two or more persons, one of whom is under
eighteen, buy land as co-owners, the one over eighteen
is legal owner of the property as trustee for himself
and the younger one.

k) bankrupts

A  bankrupt person cannot sell his 1land, but his
trustee in bankruptcy can sell it to obtain money to
pay to the bankrupt person's creditors.

c) mentally 111 persons

If a person is ‘“incapable, by reason of mental
disorder, of managing and administering his property
and affairs" (as the Mental Health Act, 1983, says) a
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receiver <(usually a relative) iz appointed to deal
with that his affairs - this can involve anything
from getting a burst pipe repaired to selling or
letting the house - and what the receiver does is
supervised by a court called the Court of Protection.

It may be that a person is not mentally incapable in
general, so no receiver has been appointed, but that
person neverthelese has moments of mental incapacity.
If such a person makes a contract when he is in a
mental state in which he cannot appreciate the
consequences of his actions, and the other party to
the contract knows he is in that state, the contract
is voidable: the person in that state may choose to
treat the contract as void, when he recovers. The
same rule applies if someone makes a contract when
he 1is too drunk to appreciate the consequences of
what he 1is doing, and the person with whom he is
contracting knows he is in that state.

{8 contract made under duress - threats -~ is also voidable,}

If someone is likely to become mentally incapacitated
- for instance, if an elderly person is beginning to
show signs of senility and it is realised that he
will soon be mentally incapacitated, or if he has had
a slight stroke and it is feared that a second stroke
would leave him mentally as well as physically
incapable -~ it 1is advisable that, while bhe iz still
sufficiently mentally capable, he should sign an
Enduring FPower of Attorney., This enables the person
appointed as "attorney" (it is usually a relative) to
deal with the person's affairs on hs behalf.

d) deceased persons

If the owner of land dies leaving a will in which he
names an executor (i.e. a person who is to deal with
his affairs after his death) the will entitles the
executor to deal with the property; but the executor
must obtain a document called a Probate (a formal
proof that the will is believed to be genuine) from
the Probate Registry.
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21,41  Note that it is the executor (and not the beneficiary

who has inherited the land) who i3 entitled to deal
with the property. 1If it is to be =o0ld, the executor
will sell it and will pass on the purchase money to
the beneficiaries. If it is not going to be sold, a
document called an Assent is drawn up, to transfer
the legal estate from the executor to the beneficiary.

21,42 Very often, executors are also trustees, holding the

property on trust for sale. (Bee 4.5 above.

2156 If the deceazed person died intestate (l.e. without

leaving a will) the next of kin must obtain a
document known as Letters of Administration from the
Probate Registry, before selling the property or
transferring it by Assent to a particular beneficiary.

@) gharities

21.6 If a body is a registered charity, this gives it tax

advantages, but there are restrictions on what it
can do with its land. In many cases it cannot sell
it without an order obtained from the Charity
Commissioners or a Judge.

answers to questions Z6-28

20

27

{a) see 20,71 {(f) see 4,8(3)
(b} see 20,7.2 and 20,24 (g} see 4,10 and 18,5,1-2
{¢) ses 5,4 -54,2 and {h) gee 20,3
7.3,1-3 (i) see 20,4
(d) see 9.1 (i} see 20,201

(e} sgee answer bo quastion 15 on page 87

(a) If the neighbours have the benefit of the covenants (which is
considered in (c) below) then the position is;- (i) The covenant as
to the wall is a positive covenant: the neighbours have to sue the
parson who wmade that covenant in 1912,  (That person nust be over
100 years nld! If he is dead, the covenant is worthless,) (ii) The
covenant as to weeds is also positive, and in any tase, covering the
gardan  with concrete will not break the covenant, (iii) The
neighbours can enforce the vesirictive covenant against trade or
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(As it is a pre-1926 rovenant, thare
Therafore, despite the Flanning

Hoxhay,

Permission, the property cannot be used as a restaurant,

(b)
covenants, through priv

(¢} Whether the nei
tovenants is not at al
ong fresholder ouned

“Seaview (ottage", and
“Seaview Cottage" he iy
benefit of the other
neighbours' landlord h
Cottage*, as to the

Even so, the best tha
action against their la
sue the landlord of th
force the landlord of ¢
privity of estate, Ot
any of the three covena

(Don't get confused here

(a) (both properties |
(for damages and an in
easenant of drainage,
Registry - see 18,19,1
mnay still be able to

Calstenl LEd, v, Alton
and 18,19,1 above,
restrictive covenant

Noxhay, if the covenan
not otherwise, (The p
covenants ) (iii) Ala
easement) if it has be
ba regarded as protecte

(b)Y  (Alan's land bein
is the same as above,

land subject to the vi
with the benefit is req
gas pipe is unregisier
not been registered at
Celslesl doas not apply

See 20,26.4 and 20,28,4 - the landlord can enforce all three

ity of aestate,

ghbours' landlord has the benefit of these
I certain, though it may be that until 1912
the neighbours' properties and the site of

when he sold the site to the builder of
pased the covenants on that property for the

properties, If that is the tage, the
as a right against the landlord of "Seaview
regtrictive covenant, under Jwlk v, Moxhay,
L the neighbours can hope to do is to take
ndlord by privity of estate, to force him to
e cottage under Jwlk v, Moxhay, in order o
he tottage to sue his tenant with whom he has
harwise, they appear to have no rights undar
nts,

; each matter nust be considered separately,)

weing registerad land) (i) Alan can sue Edwin
junction) for interference with Alan's legal
if tha eagement is registered at the Land
- but if the easement is not registered, Alan
sue Edwin under the principle laid down in

House (Holdings) Lid, - see 8,153, 8,19.1
(ii) Alan can enforce (by injunction) the
againat chickens, by the rule in Jwlk v,

v has been entered at the Land Registry, but
rinciple in Celsieel appears not to extend to
n cannot tul off Edwin's gas pipe (equitable
pit entered at the Land Registry or if it can
4 as an overriding interest under (elsfes)

y wunregistered land? (i) and (ii) The answer
{The question on registration is whether the
jhts is registered land, not whether the land
istered land,) (iii) The land subject to the
ed land, so, if this eguitable easement has
the Land Charges Registry, Alan can stop it,
to unregisterad land,
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Chapter 22

LIMITATION

squatters

Title by limitation (under the Limitation Act, 1980)
is also known as squatter's title or title by adverse
possession.

If a boundary fence falls down, and when 1t Iis
re~erected it is not put back into exactly the same
place, one owner will gain {(and his neighbour will
lose) a little bit of land. If the loser does nothing
about this for twelve years, he may be considered as
having abandoned that land. Thus he loses all right
to it, and the person in possession can claim it.

Occasionally someone takes over an abandoned house
or a large piece of abandoned land in this way. This
is rare, but the same twelve-year rule applies.

The point +that +the person claiming under the
Limitation Act, 1980, has to show is that the last
owner has abandoned the land for at least twelve
years. Contrast this with the rule for Prescription:-

By prescription, after twenty years of use, the user

galns a right to an _easement or a profit 4 prendre
over someone else's land;

By the Limitation Act, after fwelve _years of

abandonment, the owner Jloses hie land, and the law
protects whoever is in occupation.

In VWilliams Brothers Direct Supply Ltd. v, Raftery
[1958] 1QB 159, the plaintiff company owned a pilece
of land on which they intended to build an extension
of their factory: but they were prevented from
building by the outbreak of the Second World War. A
squatter moved in; he grew vegetables and bred dogs
on the land. More than twelve years later, the
company at last succeeded in obtaining Planning
Permission for their development, but the squatter
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claimed to have squatter's title to the land. The
court decided that he had no such title, because the
company had never abandoned the land: it had only
been delayed in its plans for developing the land.

Difficulties can arise particularly if the owner has
suffered mental illness or if the land is settled land
or is leasehold. One example will be given here:-

X avandons his land. (Perhaps he is fleeing from his
creditors or from the police, or perhaps he has died
intestate and his next of kin do not want it and
cannot even be bothered to try to sell it Y takes
possession of it, and Just over twelve years later he
spends a lot of money improving it, believing he is
safe in doing so because X has abandoned it for more
than twelve years. A few months later, Z appears,
saying, "Didn't you know that X only had a leasehold?
Look: I have a copy of the Lease here, and I have the
freehold deeds which show that I am the freeholder.
The Lease expires next year, and then I shall take
the property back. Do you get compensation for your
improvements? No, of course you don't. I didn't ask
you to do them and I didn't even know you were doing
them: so anything you have built on my land is mine)*

We saw in Chapter 17 that anything fixed to the land
{(other than tenants' fixtures such as the tenant's
trade machinery) cannot be removed at the end of the
lease but must be left for the freeholder.

If the land taken over is registered land, 1t still
belongs legally to the person whose name iz in the
Froprietorship Register (see 8.4.2 above) at the Land
Registry; but if that person has abandoned the land
for twelve years, he is henceforth holding the legal
estate as trustee for the squatter, and the squatter
can demand to have the legal estate transferred in
the Land Registry records, into the squatter's name.
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Chapter 23
A FURTHER SUMMARY

We have seen that all land is held from the Crown,
either directly (freehold tenure} or indirectly
through a landlord (leasehold tenure).

What is owned is an estate - a collection of rights
and duties for a length of time.

Since 19025 (by the Law of Property Act, 1925) only
two estates are recognised by common law: fee simple
absolute in possession (freehold? and specific and
periodic terms of years absolute (leasehold).

All other former estates are now in the realms of
Equity: in which case, trustees will be required.

There may be a sole owner, or persong in Succession
(A and then B) or co-owners (A and B together either
as joint tenants or tenants in common). If there are
persons in succession, the land must be settled land
unless it 1is stated to be on trust for sale. If
there are co-owners, the land must always be on trust
for sale. (Trust for sale is not a very satisfactory
system in the event of a family break-up.)

On a trust for sale, the trustees (as owners of the
freehold or leasehold 1legal estate) can sell the
property and receive the purchase money, but Equity
then requires them to deal with the purchase money
for the beneficiaries. On settled land, a “tenant for
life" (see page 5%) can sell the land, but the
purchaser must pay the purchase money to trustees,
and Equity then requires the trustees to deal with
the purchase money for the beneficlaries (A and then
B, in the example in 23.5 above).

Equity also recognises certain informally-created
matters, such as an easement created by a contract
instead of by a deed.
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On unregistered land, there is a 1list of matters
(mostly equitable) which need to be registered at the
Land Charges Registry.

On registered land, the legal ownership and all other
matters (except overriding interests)? should be
registered at the Land Registry. <(Creation of a right
is by deed - or by contract in the case of an
equitable right - and the deed or contract is then
sent to the Land Registry with a completed form of
application for registration and a cheque for the
registration fee.) The land Registration Act, 1925,
iz not well drafted, and could do with reform.

On both registered and unregistered land, the general
rule {(in the Law of Property Act, 1925, and the Land
Registration Act, 192%) 1g that if a right which
needs to be registered 1s not registered, the
purchaser of the land affected by that right can stop
the right from being used.

Beneficlaries' rights under trusts are not registered.
If the +trustees sell the land, the beneficiaries'
rights attach to the purchase money. This is known
as Overreaching.

There are also Local Land Charges Registries, dealing
with local matters {largely Town Planning matters).

Easements are created by express or implied grant,
express or implied reservation, prescription, and
statute. Express grant, express reservation and
prescription are the ways most frequently met with.
A1l three types of  ©prescription are in an
unsatisfactory state, in need of reform.

The law of covenants 1is also in an unsatisfactory
state. (A law in which the constraints of privity of
contract were done away with, and all covenants made
after a certain date were made binding generally -
like easements - would be more practical, but,
although proposals for this change have been made,
Parliament has not passed any Act to this effect)
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The Lands Tribunal can remove or amend obsolete
covenants, but compensation may be payable to the
persons losing the benefit of the covenant.

TEST QUESTION:~

A property was granted to Adam for life and then
Bert in fee simple. Four years ago, Adam granted
Cora an option to purchase the land for £199,000 at
any time within six years; but eighteen months ago
Adam so0ld the land in fee simple for £200,000 to Dave
and Eric as beneficial joint tenants. They did not
go into occupation, and for the last fourteen months
a squatter, Fred, has been in occupation. - Adam
and Eric have just died, and the property is now
claimed by:-

Bert <(as remainderman of the settled land)

Cora (by exercise of her option)

Dave (as surviving joint tenant)

Eva (Eric's daughter, and heir to his property)

Fred <{(claiming squatter's title because he has

been in occupation more than 12 months?.

Who 1s entitled to the property? To what 3f
anything) are the others entitled?

to question 29
positive (it isg necessary to pay the renswal premium so that
the policy will not lapse)

restrictive (if you do nothing, no caravans or speedboats will
spring up in your garden)

positive (if you do nothing, weeds will spring up in your
gardan, and you have to remove then)

restrictive (doing nothing will not break this covenant’,
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We have reached the end of that part of Land Law which
is called Real Property Law. Land Law may be likened to
a three-roomed cottage with an extension: the three rooms
are (a) Real Property Law, (b) lLaw of Transfer of Land
(Conveyancing and Mortgages) and (¢) Landlord and Tenant
Law, and the extension, which did not exist in its present
form until 1947, is (d> Town and Country Planning Law.
As items (b), (¢) and (d) are the subjlect of separate
half-modules on the courses for which this book is
written, they will only be introduced in barest outline in
the remaining four chapters of this book.

Now have a look at the "Final Test Question®
on page 163. (It's number 35: in 25 partsD) You
should he able to answer all sections of it except parts
9, 160 and 11 at this point.

answer to question 30

30 Either Cova or David will be entitled to the land, 1f Cora‘s option
was ragistered before the land was sold to Dave and Eric, Cora can
ingist on buying the land from Dave at £193,000, -tDave's and Eric's
solicitor or licensed conveyancer yould have sean this entry in the
register and told them, so they knew they were buying subject to
it.,y If Cora's option was. not registerved before Dave and Eric
purchased, they did not become bound by it, and so Dave is entitled
to the land in f2e sinple, by right of survivorship, 9,81, 14,41

If Dave and Eric had been esquitable tenants in common, then Evic's
ghave in the land (or in tha £199,000 if tha land were sold to Cora)
would have gone to Eva:; bul as Dave and Eric were beneficial joint
tenants (i,e, both legal and equitable ioint tenants) the suevivar
Dave takes all, and Eva has no vight to any share in this property,
14,41, 14,51

Bert is entitled to the £200,000, Settled Land Act trustees have
this invested, and have been paying the intervest on it to Adan, Nov
that Adam is dead, Bert is entitled to it in an immediate lump sum,
V1,64 -6, 11,7

All that Fred will receive is an Ovder io give up possession, signed
by the County Court Judge, Title by limitation requires 12 years,
not 12 months! 22 .3,2
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Chapter 24
CONVEYANCING
(sale of land)

a) the reason for conveyancing

The object of conveyancing is to ensure that the
buyer receives a legal estate (l.e. a legal fee simple
absolute in possession or a legal term of years
absolute? without any unexpected incumbrances.

b) the meaning of exchange of contracts

The contract (the agreement, that the seller will sell
and the buyer will buy the property, at the agreed
price) must be in writing, signed by the seller and
the buyer. This is required by s.2 of the Law of
Property (Miscellaneous Provisions) Act, 1989,

It iz usual to prepare the contract in duplicate. One
copy is signed by the buyer and is handed over
(usually with a deposit of 10% of the purchase price)
to the seller's conveyancer (i.e., solicitor or
licensed conveyancer). The second copy, signed by
the seller, is .then handed over to the buyer's
conveyancer. The moment of handing over the second
copy is the moment of “exchange of contracts".

(The Law Society has approved procedures by which exchange
of contracts can take place by a telephone nessage followed
by putting the contract in the post the same day: this is
very useful where exchanges of contracts on  several
transactions, financially dependent on each other, nesd to
be done all on the same day,)

The contract becomes binding on both the seller and
the buyer at the moment of exchange of contracts.
Before that moment, either of them may freely back
out of the proposed transaction.

c?) before exchange of contracts

Before exchange of contracts, the buyer needs to
discover anything wrong (either legally wrong - e.g.
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an extension to the house was buillt without a
necesgary planning permiszion and will have to be
pulled down - or financially wrong - e.g. the buyer
cannot get a blg enough mortgage - or structurally
wrong - e.g. the roof timbers have dry rot).

Discovering  these probleme after exchange of
contracts is too late: the buyer cannot then back out
without committing a breach of contract, giving the
seller the choice of either keeping the 10% deposit
or claiming specific performance (as in 4.8(3) above).

Therefore, before  exchange of contracts, five
precautions are needed:~

1: A Local Search is made - see 8.17.1 above - by
the buyer's solicitor or licensed conveyancer.

{("Makimy a sgearth" means sending the local Council a
standard form of application for its staff to wake the
search,  An enquiry form with some additional questions
about Planning, etc,, is normally sent with it,  The
solicitor or conveyancer does not actually go there,)

2: The seller answers a number of questions about
fixtures, ownership of boundary fences etc.

(In  the streamlined ‘"Protocol”™  ctonveyancing  systenm
introduced by the Law Society in 1990, the buyer's soliciter
can expect the seller’s solicitor to supply these details,
and also copies of planning permissions and an Office Copy
from the Land Registry - see 8.5 - without being asked for
thenm, In the “"traditional" conveyancing system, the
purthaser's salicitor had to ask far them,)

3: The  ©buyer's solicitor scrutinises the draft
contract {(i.e. the proposed form of contract, drawn up
by the seller's solicitor) to check whether any of it
is unacceptable. (For instance, a developer would not
buy land which had a restrictive covenant not to
build on it, although a market-gardener would buy it.)

4: The buyer finalises the financilal arrangements.

5: The buyer may arrange to have a structural survey
of the property carried out.
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WVhen satisfactory replies have been received on these
five pointe, exchange of contracts takes place -
provided that the buyer has not had a change of mind
and the seller has not received a better offer.

Delay can occur at this point because of “chains" of
transactions:- "l can exchange contracts to buy your
house as socon as I've exchanged contracts to sell my
present one, but I can't do it yet because the couple
buying my house are held up because the woman buying
their bungalow 1s having trouble selling her flat".

d) after exchange of contracts

Before a deed is drawn up to transfer the legal
estate from the seller to the buyer, proof is needed
that the seller is entitled to sell it.

On registered land, an Office Copy from the Land
Registry (see 8.5 and the note to 24.4.2 above)
provides this proof.

On unregistered land, an Abstract consisting of
photocoples or typed or written extracts from the
deeds, iz required. The Law of Froperty Act, 19269,
states that the abstract ghould commence with a deed
at least fifteen years old - as in 8.10.2 above.

Written questions raised concerning the Office Copy
or the Abstract by the buyer's conveyancer (and by
the lender's solicitor if the buyer is borrowing
money on mortgage) are known as Requisitions.

Then the purchase-deed is prepared by the buyer's
conveyancer, first as a draft (proposed copy) and
then, after its exact wording has been approved by
the seller's and the lender's solicitors, as an
engrossment (fair copy for signature). Once it has
been gigned, it is held by the seller's solicitor.

On a purchase of registered land, this purchase-deed
is called a Deed of Transfer, whether the land is
freshold or leasehold. On unregistered land, the
purchase-deed is elther a Deed of Conveyance (of a
freehold) or a Deed of Asszignment (of a leasehold).
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The lender's solicitor produces the Deed of Mortgage
(often called a Legal Charge) at this stage.

A final search iz then made:-

this is made at the Land Registry (to check for any
changes which have occurred since the registry ilssued
the Office Copy? if the land is registered land;

it is made at the Land Charges Registry (as a final
check for equitable easements and other similar
matters which might have been omitted from the
Abstract) if the land is unregistered land.

{Do not confuse these searches with the Local Search nade in
24,41 above, -~ But the method of naking the search iz the
same: a printed form is filled in and sent to the
appropriate Registry, The solicitor does not go there,)

On the day named in the contract as "completion day",
several things happen. (i) Legal ownership of the
property changes hands as the signed purchase-deed
is handed over to the buyer's solicitor in return for
the remaining 90% of the price. This is "completion
of the purchase". (ii> This deed and the mortgage
and all other documents (i.e. the Title Certificate
and searches 1if the land is registered; a bundle of
0ld deeds and searches if the land is unregistered)
are then handed over to the lender's solicitor.
(1ii) The keys are made available to the buyer. Part
of the art of conveyancing is to try to ensure that
the keys are avallable before the removal van loaded
with the buyer’s furniture arrives at the property.

Stamp Duty (a tax, at present 1% of the purchase
price) must be paid to the Inland Revenue within
thirty days after completion of the purchase, except
on properties of £60,000 or less, which are exempt
from this tax.

Registration must then take place, as described in
8.11.1 above.
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Chapter 25

MORTGAGES

al) VWhat is a mortgage?

A& mortgage is a "secured loan". When the lender (the
mortgagee) lends money to the Dborrower (the
mortgagor) the lender takes the deeds, or the Land
Registry Title Certificate, of the borrower's property,
as security. 1f the borrower falls seriously into
arrears with the mortgage-payments, the lender,
having +the title documents, 1is able to sell the
property, to recover the whole amount of the loan.

The mortgagee is referred to as "it" in this chapter,
as it will usually be a Bank or a Building Society -
though it could be a private individual, or a group of
individuals such as trustees.

k)  FRepayment and endowment mortgages

On a ‘"repayment mortgage®, the payments, usually
required monthly, are payments of interest plus
repayments of a small portion of the capital sum
borrowed. The amounts are calculated so that the
whole of the loan will be repaid in a certain number
of years -~ typically 25 years.

On an ‘"endowment mortgage", the payments are
payments of interest only, but the borrower has an
"endowment" life assurance policy, on which monthly
or quarterly premiums have to be paid. In return for
these premiums, the Life Assurance Company will
provide a 1lump sum, sufficient to pay off the
morigage and maybe more than that, on an agreed date
- typically after 25 years, or immediately on the
death of the borrower if that occurs before the
agreed date. (8o the borrower's dependants do not
have to worry about paying the mortgage: the lump
sum from the Life Assurance Company pays it off.)
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c) Mortgagees' remediesi for non-payment

If the mortgage payments are not made reasonably
regularly, the mortgagee has a choice of five steps it
can take. One of these, Foreclosure, can be treated
as obsolete; the other four are importanti~

If the interest due becomes more than two months in
arrears, or if there is any breach of covenant, the
lender can SELL the property, usually with vacant
possession, to get its money back. It can apply to
the County Court for an Eviction Order if the
borrower and all other occupants will not leave
voluntarily, The lender may also sell the property if
it gave the borrower notice that it wanted its money
back, and the loan ha®s not been repaid within three
months after that notice. (The lender 1is always
entitled to ask for its money back on three months'
notice. This might happen, for instance, if the
lender were a business-man who needed his money back
because his business was facing a cash-flow problem.

The mortgagee's second remedy iz to take POSSESSION
of the property, and perhaps let it to a tenant. This
is not at all to be recommended, because if the
borrower then obtains some money <{e.g. a lottery or
pools win, or a redundancy payment or an inheritance’
he can pay off the mortgage and demand his property
back This leaves the lender with the problem of
providing alternative accommodation for the tenant.
On the other hand, if the borrower does not have any
such good luck, and nor does the tenant - in fact the
tenant gets into debt and then leaves without paying
the rent - the law says that the amount of rent that
the lender should have received from the tenant must
be +the Ilender's loss, S0 the amount that the
borrower owes the lender must be reduced by that
figure, because the lender should have collected that
amount from the tenant. But the third remedy
provides a way round this problem:-

The third remedy, APPOINTING A RECEIVER to collect
the rent from the tenant, avoids the above problem,
because although the receiver is chosen and appointed
by the lender, and pays the rent to the lender, the
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recelver ds 1legally the borrower's agent, and

therefore any rent not collected 1s the borrower's
loss, not the lender's loss.

Fourthly, if the property has been sold but did not
produce enough money to pay off the whole debt plus
the legal expenses, but then the borrower obtains
some money (a lottery win, etc.) the lender may SUE
the borrower for the amount of debt outstanding.

These four remedies of the lender may be remembered
by the word SPAS:

S sell

P possess

A appoint a receiver
S sue.

Thege remedies (other than taking possession) do not
become available to the 1lender wuntil the Ilegal
repayment date has passed. That needs a word of
explanation:-

Long ago, before Equity came to the rescue, mortgage
loans had to be repaid one year from the date they
were borrowed. That was the legal repayment date.
If you did not repay it by 'then (even if you were
only one day late) you lost your mortgaged land - and
you still had to repay the money.

Equity therefore stepped in and gave an FEguitable
right to redesm, entitling the borrower to repay the
loan within a reasonable time after the legal
repayment date. So the legal repayment date was
after one year, but Equity gave the borrower longer.

But the lender's remedies (except possession) do not
become available until the legal repayment date has
passed, and Banks and Building Societies are not
willing to wait a year: so, in nearly all modern
mortgages, the legal repayment date 1s one month
after the day the money is lent. Nobody expects the
mohey to be repaid on that date - all borrowers will
rely on the extra time given to them by the Equitable
right to redeem: and on a normal 2% year mortgage,
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the legal repayment date passes after one month, but
Equity gives an extra 24 years and 11 months (and a
bit more, if necessary) to pay off the mortgage. But
the point is that the lender's rights of selling,
appointing a receiver, and sulng are not available
until the legal repayment date has passed. (Nor is
Foreclosure, which is an obsoclete remedy based on
taking away the borrower's Equitable rights.)

at common law in Equity
Common law says the The Equitable right to
whole mortgage must be redeem gives the borrower
repaid just one month extra time.
after it i= borrowed.

d) Four types of mortgage
Legal Nortgage by Demise.

Readers of this book know there are only two legal
estates: the fee simple absolute in possession and
the term of years absolute.

If the property is freehold, the borrower has the
legal fee simple absolute 1in possession - and
therefore, what does the lender have?

In a legal Mortgage by Demise, the lender has a legal
term of years absolute, This is usually for 3,000
years 1f the property is freehold. (If the property
is leasehold, the lender's legal term of years will be
a sub-lease a few days shorter than the lease.)

So the 1lender becomes technically a tenant of the
borrower, but will not move in - although he could do
so 1f the morigage interest went into arrears,
because taking posseszion 1s one of the lender's
remedies which we saw in paragraph 25.5.2 above.

The mortgage deed will include a proviso that the
term of years ends immediately when the mortgage is
paid off.
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(A borrower may pay off his mortgage at any time if he has
enough money, but if he pays it off very quickly the lendar
may charge him an exira administration fee)}

Mortgages by Demise may be either repayment or
endowment mortgages.

Legal Charge (its full name is “Charge by Way of
Legal Mortgage").

This, unlike the Morigage by Demise, does not give
the lender a legal term of years; but it gives the
lender all the remedies - the rights to sell, possess,
appoint a receiver, sue, and foreclose - as If the
lender had a legal term of years absolute.

This has one great advantage over the mortgage by
demise. Example:~ Suppose X mortgages her 99-year
leasehold flat to Y, by a Mortgage by Demime. Y will
normally take a legal term of years absolute, for the
99 years all but the last 10 days. (Technically, Y is
sub~tenant, but he will of course not move in. -
But X and Y have failed to notice that X's lease
contains a covenant not to sub-let. Y's term of
years is a sub-lease, so there is a breach of the
covenant, and the landlord Z can commence proceedings
to recover the flat. This will leave X with no hone,
and Y with no security for the loan. - But if ¥V's
mortgage were a Legal Charge, this problem could not
arise: a Legal Charge does not give the lender a legal
term of years, it only gives him the rights as if he
had a legal term of years. So the mortgage is not a
sub-lease and 0 there is no breach of the covenant.

Until the 1960w, the majority of mortgages were Legal
Mortgages by Demise, but today, the most popular form
is the Legal Charge.

lLegal Charges may be elther repayment or endowment
mortgages.

In three situations, a Mortgage by Demise will be an

Bquitable Mortgage by Demise instead of a legal one.

The three situations are:~
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0 if the mortgage is made by an informal
document instead of a formal deed. (This is the sort
of thing that might happen if the parties drew up
their own mortgage without taking legal advice.)

@) if the right which 15 mortgaged is only
Equitable. (An example would be a mortgage of an
Equitable future fee simple. Bee 682 and 6.8.3
above, in which Charles could obtain a loan
immediately by mortgaging his future fee simple, but
the mortgage would have to be an equitable one.)

3 if the deed states that the mortgage 1is
Equitable, not legal. {On vunregistered land, this
could help to keep financial arrangements within a
family private.)

A Charge may be an Jquifable Charge instead of a

Legal Charge, in the same three situations.

(Until 1989, an Equitable Charge could be made by word of
mouth, by a borrower handing his deeds or Title Certificate
to his Bank Manager as security for am overdraft: but since

© 1989, such a transaction nmust have some writing, signed by
the borroway and the lender, to satisfy 5,2 of the Law of
Froperty (Hiscellaneous Provisions) Act, 1983

All mortgages of registered land should be registered
in the Charges Register at the Land Registry - see
paragraph 8.4.83 above.

Mortgages of unregistered land should be registered
at the Land Charges Registry if the deeds have not
been handed over to the lender. Usually such
mortgages will be Second Mortgages: see the note
following paragraph 8.13 above.

See also the Boland, Flegg, Cann and Kosset cases -
paragraphs 15.8, 159, 15.10 and 15.17 above - for
examples of some of the awful problems that can
arise with mortgages.
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Chapter 26

LANDLORD AND TENANT ILAW
and
HOUSING LAW

a’) Landlord and Tenant Law

Landlord and Tenant Law i to do with the
relationships between landlords and their tenants: so
1t is about leaseholds. It only covers the private
sector (i.e. properties with private landlords). The
public sector (such as council housing) comes under
Housing Law - see part b of this Chapter.

A landlord can always enforce covenants against the
tenant, whether the covenants are restrictive or
positive: for there 1is always Privity of Estate
between the landlord and the tenant even 1in cases
where there is no Frivity of Contract. <(See 20.100

A1l legal leaseholds are elther specific or periodic
terms of years absolute.

The difference between a specific term (eg. a 7 years
lease) and a periodic term <(e.y. a three-monthly
tenancy? has been explained at 3.8.3 above,

Equity also recognises tenancies at will and on
sufferance - see 3.9 and 3.10 above.

For this chapter, the words "lease" and "tenancy" can
both be treated as having the same meaning - ie. a
leagsehold -~ but in practice it is usual to use the
word “"lease" for a specific term for which a capital
sum 1is paid (e.g. a lease of a luxury flat on a 1285
years term for £250,000 plus a rent of £6 per year)
and to use the word "tenancy" for a periodic term or
a short specific term which is purely at a rent
(e.g. a tenancy of a student flat at £85 per month).
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A lease for a term not exceeding three years can be
made by word of mouth. <(That includss virtually all
periodic tenancies ~ but it is wise to have writing
so that there cannot be a dispute in which the only
evidence of what was agreed is the tenant's word
against the landlord's.)

The difference between an assignment and a sub-lease
has been seen in paragraphs 20.27 - 20.27.3 above.

A lease ({(or tenancy) is different from a licence. A
licence is a permission to do something which would
otherwise be a trespass. Examples are:~ 1 allow my
neighbour's son to sail his model yacht in my
goldfish pond <(this is a bare licence for which he
pays nothing) and 1 go to the theatre (this is a
contractual licence because 1 pay for my seat).
Sleeping in a dormitory at boarding school, sharing a
room with strangers in a lodging-house, and spending
a night in an hotel, are also by contractual licence.

Lessees (tenants) have the benefit of an extensive
array of statutem. This subject is largely political:
Labour governments have passed statutes favouring
tenants, and Conservative governments have passed
etatutes favouring landlords.

With residential leases of less than 7 years, the
Landlord and Tenant Act, 1985, imposes certain
obligations on the landlord to keep toilets, sinks,
electricity supply etc. in repair. This includes such
items as immersion heaters but not electric kettles.

As to protection against eviction:- Residential
tenancies which commenced before 15 January, 1989,
are likely to be ‘"regulated” tenancies protected by
the Rent Act, 1977 (by which the tenant is protected
against eviction except for good reason, and against
having the rent increased above a certain limit) but
those made on or after that date are likely to be
either "assured" or "assured shorthold" tenancies
under the Housing Act, 1988, ("Assured shorthold"
tenancies, which so many students have, are mentioned
further at 26.7.3 below.) Leases over 21 years of
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housesz will in many cases be within the provisions of
the Leasehold Reform Act, 1267, by which the lessee
can compel the lessor to sell him or her the
freehold. Many leasehold flats have the benefit of
the Leasehold Reform, Housing and Urban Development
Act, 1993, For leases of business premises, there
are Landlord and Tenant Acts, 1927 and 1954. All
these statutory provisions are outside the scope of
this book.

Aszured shorthold tenancies are for a specific term
of at least six months: during this time the landlord
cannot get rid of the tenant {(except for non-payment
of rent, etc.) -~ and the tenant is liable for the rent
for the whole of that time even if he or she leaves
before the end of that time. After the end of the
gpecific time, the tenancy often becomes periodic -
typically monthly at a monthly rent and terminable by
either the tenant or the landlord by giving notice.

Various properties, such as council houses, Housing -
Association properties, and accommodation let by
universities and other educational bodies to students,
are not within the above provisions but are covered
by other provisions, chiefly in the Housing Acts,
1985 and 1988, and Housing Associlations Act, 1085.

{Thus if a landlord lets to a student, the matter is within
26,7,3 above; but if the landlord lets to the University
whith sub-lets to the student, it is within 26,7 4 because
the student's landlord is an educational body,)

b} Housing Law

Housing Law involves the Local Authority: maybe as
landlord of council housing; or maybe in an
Environmental Health role to deal with run-down
out-of~repair housing.

(1) The Council as landlord

Council tenancies are "secure tenancies" under Part IV
of the Housing Act, 1985. The council cannot evict
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the tenant, except for a good reason such as refusal
to pay the rent.

The council tenant's right to buy the freehold of his
council house (or long leasshold in some cases, such
as a flat) is in Part V of the same Act.

(11) The Councll's powers as to all bad housing

Under Parts VI and IX of the Housing Act, 1985,
District Councils have certain duties and powers with
regard to properties within their districts. If a
property is so far deficient in repair, stability, or
drainage etc. as to be "unfit for human habitation",
the Council has a duly to serve a “"compulsory repairs
notice", or alternativély a "closing order" {(closing
the house down) or a “"compulsory purchase order".

If the property is in serious disrepair but is not
actually “"unfit for human habitation®, the Council has
the power <(but no duty) to serve a ‘“compulsory
repairs notice" under Part VI of the same Act. Thus
the Council has a free hand to serve or not to serve
such a notice: but if such a notice 1s served, it must
be obeyed. ~ So whether anything is done 1s at the
Council's discretion. The Council's policy is likely
to be in accordance with its politics: a Labour
council might decide to improve the housing fabric
of its district by requiring landlords and even
owner-occupiers to do repairs (and giving them
grantz  towards meeting the <cost) whereas a
Conservative council in the same situation might
decide to save taxpayers' money by taking no action.

There are further provisions, under Parts X and XI
of the same Act, as to overcrowding, and as to
"houses in multiple occupation" (e.g. large old houses
divided 1into bed-sits). These provisions include
requirements as to the number of bathrooms to be
provided in such houses, and rules as to fire doors
and fire escapes.
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31.(a>

(b

(c)

Lapdlord & Tenant, and Housing 155

(111) Homelessness

If a "vulnerable" person (e.g. one under 18, or over
65, or pregnant or disabled) iz homeless, then, unless
they became homeless "intentionally" (e.g. by refusing
to pay the rent, even though they can afford to) the
Council must provide them with accommodation: Housing
Act, 1985, Part III. Sometimes this accommodation
will be a tenancy of a council flat; but often it will
be bed and breakfast (paid for by Social Security if
necessary) in an hotel.

c? an interprofessional warning

Terminology can vary from one profession to another.
In Chapter 2 of this book it was stated that there
are only two tenures: freehold and leasehold. But do
not be surprised if a Housing Officer speaks of four
tenures: (1) council housing, (ii) Housing Association
housing, (iii) lettings by private landlords, and
(iv) owner-occupation.

TEST QUESTION

Fred, a freeholder, granted a %9 years lease to Luke.
Luke granted a 35 years sub-lease to Stan, and later
assigned the residue of the 99 years lease (subject
to the sub-lease) to Ada. Stan has granted a 4 years
sub-sub-lease to Una. Stan is now offering to sell
all his rights in the property to Percy, and Percy
has asked you to explain to him in practical terms
just what he will receive if he accepts thi= offer.
Explain to him what rights and duties he will have.

Una says the thermostat on the immersion heater has
Just jammed. Who pays for the repair?

Which of these matters must be registered at the
Land Regilstry?
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273

Land Law

Chapter 27

PILANNING I.AW
and
ENVIRONMENTAL HEALTH LAW

Developers need toc surmount three hurdles:-

(1> They need to be sure that the land they propose
to develop iz not subject to any covenants, easements,
road proposals or other matters that would restrict
or prevent the development they intend to carry out;

(23 They need to be sure that any necessary Flanning
Permissions have been obtained;

(3> As the development proceeds, they need to make
sure that the Building Regulations are complied with.

al) Flanning Law

Flanning Permission is needed for all development,
unlezs 1t 1s a small addition not exceeding 15% of
the original bullding (or 10% if it is in a terrace)
which will not raise the roof line and will not
extend in front of the front wall of the building.

Each County Council has a Plan of the intended
development of its county, which loocks ahead to the

~early 2lst. century.

For example:r- Land north of Bristol is designated
for residential and office development (the intention
being that this will be the site for tens of
thousands of the houses which are needed to meet the
expected population-growth in the Bristol area) and
land south of Bristol is designated as "green belt”
on which Planning Permission for development of
green—-field sites will not be given (the intention
being to preserve some rather pleasant countryside
and to prevent Bath, Bristol and Weston-super-Mare
from joining up into a 35 mile urban sausage).
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27.5

27.6

27.7

27.8

27.9

Flanning 157

Applications for Planning Permission are considered
by the Planning Committee of the Local Authority (i.e.
the District Council or equivalent authority - gee
8.17 above) on the basis of the County Council's Plan.

Planning Permission greatly increases the value of
land, but when the landowner sells the land to a
developer, much of this profit 1is taken by the
government as Capital Gains Tax.

Planning Permission may be granted subject to
conditions. These conditions continue to apply to
the land even if it changes hands. The difficulties
which we saw with regard to enforcement of covenants
(Chapter 20) do not apply to these conditions.

If a development is built without Planning Fermission,
or in breach of conditions, the Flanning Authority
(the Local Authority as in 27.3.2 above) can serve an
"enforcement notice" requiring demolition of the
development. (This is not just theory - it happens®

k)  Environmental Health Law

The development must be built of proper materials,
and in a sound manner, as laid down in the Building
Regulations - cavity walls must have cavities of
correct width, there must be adequate provision in
habitable rooms for ventilation, and so on. If these
Regulations are not complied with, the Local
Authority's Building Inspector can order the work to
be pulled down.

The matters in 26.11 - 26.12 above could also have
been claszified as Environmental Health matters, and
are likely to be dealt with by the Environmental
Health Department rather than the Housing Department,
in a typical Local Authority.

¢) Finding out the Froblems

The site may include a "listed building" - listed as
being of architectural or historical interest - or it
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21,91

32,

383.

Land Law
may be in a ‘'conservation area" (such as a
picturesque wvillage) or an ‘“a.0.n.b” ("area of

putstanding natural beauty") or a “National Park" or
an "s.s.5.1." ("site of special scientific interest") or
a "green belt" - or a building on the site may have a
*closing order”, as being "unfit for human habitation"
- or there may be a "tree preservation order", a road
improvement scheme, a seriesz of planning conditions
or even an "enforcement notice". All these Planning
and Environmental Health matters will show up on the
reply to the Local Search and Enquiries that the
purchaser's conveyancer will have sent to the local
Council before exchange of contracts for the purchase
of the site. (See 8.17.1 and 24.4.1 above.)

We have seen already (18.21) that easements are not
on the Local Search, as they are nothing to do with
the Local Authority. The same is true of covenants.
On registered land, details of easements and
restrictive covenants are in the Land Registry; on
unregistered land, legal easements are in the deeds
but restrictive covenants and equitable easements
are registered at the Land Charges Registry. Some
rights (such as those by prescription) do not show
up on any reglster at all, and purchasers must just
keap thelir eyes {amd ears’ open for-them..

end of text

TEST QUESTIONS

What. is the difference hetween .(1)_a. draft Conveyance

(11) an engrossment Transfer (111} a Title Certificate
and (iv) a contract?

What is a lLegal Charge? Should it be registered in
the Charges Register at the Land Registry? HMust it
be repaid on its Legal Repayment Date?
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34,
(@)
(b
«?

)
(e)
£
(g
(hy

i
(H
(k)
(D
(m>
(n)

questions 159
Distinguish between
"overreaching" and "overriding interests"
"tenure" and "tenancy"
"Land Charges Registry", "Land Registry", and "Local
Land Charges Registries"
"Land Charges" and "Legal Charges"
"legal estates", "legal interests", "equitable interests"
"easements", "covenants" and "planning conditions"
"express grant" and "express reservation” of easements
"registration of title" and “registration of
incumbrances"
"assignment" and “sub-lease"
"tenant for life" and "life tenant"
"trust" and "“trust for sale"
"monthly tenancy" and "tenancy for a month"
"lease" and "“licence"
"registered land" and "unregistered land",

answers to questions 31-34

31 (a)

(b)

Percy will have the right to receive rent from Una, and the
right to sue her and probably evict her if she fails to pay;
and he will have the right to .receive the property hack from
her at the end of the 4 years, - Percy will be under a duty
to pay rent to Ada, and to hand batk the property to har at the
end of the 35 years, and will be subject to whatever other
covenants and conditions are in the sub-sub-lease, -~ Percy
should check whether the consent of Ada and/or Fred is needed
for Stan to assign the residue of the sub-asub~lease to him:
there may be a condition that they nmust join in and sign the
contract between Stan and Parcy, in which case Percy will be
liable to them on privity of contract, in addition to his
liability to Ada on privity of estate, And see (b) below,

See 26,7, by which the liability for repaiving the immersion
heater falls onto Una's landlord; that appears to Stan at

present, but 1f the heater had failed a little later the
responsibility would have heen Percy's,
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(c)

32 (1)

(i)

(iii)

{iv)

33

34 (a)
(b}

(¢

Land Law

See 8,1 - the freehold and all leaseholds exceeding 21 years
nust be registered, (50 should all mortgages on them - 25,12
above,? Leases not exceeding 21 years cannot be registersed -
8,15,1 ~ g0, in this case, the freehold, the headlease and the
sub-lease will be registered, but the sub-sub-lease will not be
registered but will hold good as an overriding interest, -
But see also the final ten lines of the answer to 34(n) balow,

A draft Conveyance is a provisional copy (for approval) of the
proposed purchase~deed for unvegistered freshold land,

An engrossment Transfer is a fair copy purchase-deed, signed or
ready for signature, for registered fraehold or leasehold land,

A Title Certificate is the document provided by the Land
Registry after completion; it replaces the deeds,

A contract is an agresment ~ for example an agreement that I
will buy or sell, (The contract is the promise that 1 wiil buy
the land: I buy it by the Transfer; and the Title Certifirate
is the proof that 1 Aave bowght it))

A Legal Charge is a mortgage: see 25,91 - 2 for details,

1t should be registeved in the Charges Register at the Land
Registry: see 25,12 above, and there is an example of such a
registration at the foot of page 36,

It will almost cevtainly not be paid off until much later than
its Legal Repayment Date, betause the Equitable Right to Redeem
gives the borrover extra time: see 25,7,1 ~ 3 above,

Sea 7,5 - 7.5.1 and 8,15 - 8,153

Tenure is how the land is held, It is freehold (held from the
Crown) or leasehold (held from a landlord), A femancy is a
pariodic or short specific term of years; so a temancy is a
leasehold #sfsfs, See 2.9 and 26,3

The Lamd Chargss Registry is for registration of incumbrances
on unregistered land; see page 39, The land Registry is for
registration of the title C(including the incumbrances) in
respect of registered land: see pages 35-36, The Llocal Land
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(d)

(e}

()

{(h)

Ansyers 161

Charges Registriss ave for registration of local matters on
both registered and unregisteved land; pavagraphs 8,17 ~ 8.17,1

A tamd Charge is an incumbrance - the sort of thing that gets
registered in the Land Charges Registry or a Local Land Charges
Registry - ses (c¢) directly above, A Llegal Charge is a
novtgage, 25,9 -~ 25,9.2

Legsl estates: fee simple absolute in possession, terms of
years absolute (7,3 1-1) - Legal interesis! novigages,
gasements, tithes, ventcharges, entry rvights (METRE) (9.1} -~
Equitable Interests; all other interests in land (see page 46),

An easemsnt (18,10 is a right to do something on someone else’s
land - e,g, right of way, right of draivage, A covenant (20.1)
is a promise made in someone in a deed, either to do something
(e,q, to keep a fence in rpair) or not to do something {(e,g,
not to park caravans on the propeviy),  Plamning conditions
(27,5) are imposed by the Council, as part of the permission to
develop the land, Sometimes they look like covenants (e.g,
there could be a planning condition wot to park caravans on a
residential  development} -~  but  covenanis can  become
unenforceable, through lack of privity of contract and privity
of aestate in the case of positive covenants, and theough
non-registration in the tase of restrictive covenants, Tharve
are no such constraints on planning conditions: the Council can
enforce then,

A grant (18.5) gives or sells someone a right: & reszrvation
(18,6 - 18,6,1) holds back something for myself,

Registration of title is registration of the legal fee simple,
or of a legal leasehold term of move than 21 years, The title
deeds are replaced by a Title Certificate set out in the same
fornat as the Office Copy on page 36, fAn estimated five
million properties have not yet been brought onto this system
but are still unregistered titles on which the ownership of the
freehold or leasehold is shown by a set of title deeds,

- Registration of Incumbrances;-  Incumbrances are matters to
which the land is subject, such as easements and restrictive
covanants, LL) docenbrances. on  reglsiersd Jand  On a
registered title, these incumbrances (except overriding
intarests, such as righis by prescription) should be registered
at  the Land Registry, and will then appear on the Title
Certificate, (See the example of the restrictive covenant in
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()
(k)

(n

{n)
{n)

Land Law
the Office Copy on page 36,) (ii} Jocupbrances on wnregistered
dagd  On unregistered land, there are certain incumnbrances
which nust be registered at the Land Charges Registry, These
include Equitable easements created since 1325, and rvestrictive
tovenants created since 1925,

See 20,27.1 and 20,27,2
See 11,6,.4 and the second note (on page 55) to 11,6.5

A frwst is any situation din which trustees hold property
(eithar land, or stocks and shares or other investments, orv
noney or any obthar assets) on behalf of one or nmore
beneficiaries, See 4.1,1 for an example, A frust for sale is
the particular type of irust (see 4,5) which was widely used
for investment in the days of fQueen Victoria and is conpulsory
today for all co-ownerships, 14,12

R oonthly tenancy is a periodic term, terminable by a nonth's
notice, A femancy for a month is a specific term lasting for
one month and no longer, 3.8,3

Gee 3.8,3 266 and 18,14 - 18,16.3

Registersd langd is land of which the legal estate in question
(the fee simple absolute in possession or a term of years
absolute, as the case may happen to be) has been registered at
the Land Registry, (Uwregistersd land is land in respect of
which the ownership of the legal freehold or leasehold estate
{whichevar estate is being sold or othervise dealt with) still
has to be shown by deeds,

- It is possible to find land in respect of which the freehold
estate has been registerad but a long lease made some time ago
is still on the old unregistered system) and land in respect of
which leaselnld and sub-leasehold estates are registered but
the freehold is not, An example of this last situation would
be the position in GQuestion 31 if the lease and sub~lease were
regigtered but the freehold {which has been in Fred's fanily
for many years) has never been sold since registration became
compulsory in that part of the country, and therefore has never
been registered,
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FINAL TEST QUESTION, to test knowledge of all chapters in

this book.
Cnota; po answer Is given bo this guestion, but paragraph refsrepcas
are glvenl
35 Several years ago, Alec and Betty bought a freehold

10

11
1z

property, which is subject to two covenants (both made in
19373 not to keep pigeons on the land and not to let the
garden wall fall into disrepair. A neighbour, Derek, has
used a path acroge this property since 1971, without any
permission. There is a right for this property, granted
in 1959, to drain into any drains that may in the future
be laid acrosz the adjoining land. Alec has recently
died, and Conrad wants to buy the property. Advise
Conrad on the following points:-

Who can sell the property to him? 14.14.86 or 14.14.26
Who will be entitled to the purchase-money?  14.14.10 or
14.14.26

What is the name of the legal estate which Conrad will
receive? 3.4.2

Will he be bound to obey the two covenants? 20.17.1
20.17.4 20.18.1

Can he obtain an injunction to stop Derek from crossing
the land? 19.8.2 199 19.10.1

What registration requirements must Conrad observe? 8.6
8.11.1

What is an Equitable easement, and has Derek got one?
1851 ~2 19686

Why did Alec and Betty hold the property on trust for
sale? 4.12 14.14.14 1422

What permissions will Conrad need before he can build an
extension onto the house? 271 27.2 277

What precautions need to be taken before exchange of
contracts, to protect Conrad? 24.4

What is exchange of contracts? 24.2.1

Conrad's wife has left him, and he therefore asks you to
explain the case of Gissing v. Gissing to hin. (a)
Describe what it did. (b)> Do you think it was a fair
decision?  (c) Regardless of your answer to that, what
effect will this case have for Conrad and his wife, and


http://www.cvisiontech.com

164

13

14

15

16

17

18

19

20

21

22

23
24

25

Land Law
will she be able to claim any interest in the property
Conrad is now buying?  15.13
If Conrad's aunt who lives with them 1s providing one
third of the purchase price, what rights will she have in
the property? 15.8 15.12 15.12.1
Could she prevent the Building Society from selling the
property if Conrad fails to keep up the mortgage
payments? 15.8 15.10 :
Conrad tells his friend Cornelia, "Come, live with me and
be my love. My house is yours while heaven's above!" -
Cornelia pays half the cost of putting a new roof onto
the house. Two years later, Conrad tells her to leave.
Has she any claim with regard to the house? 15.15
15.16 15.18.2 - 3
What is the difference between an easement and a profit a
prendre?  18.1 18.12
Conrad is thinking of letting the house, if the Building
Society will allow him to do so. What is the difference
between a lease (or tenancy) and a licence? VWhat is the
difference between a leasehold for a specific term of
years and one for a periodic term of years? 26.3 26.6
18,15 18,16 3.8.3
Will the minerals beneath the ground belong to Conrad,
and if so, is he allowed to dig them out? 1.2(2)
Is this land settled land? 11.1 11.2
Does the easement of 1959 allow Conrad to Jjoin a
drainage-pipe into the drain which his neighbour has
recently laid across an adjoining property? 126.2
How far 1s it true to say that it iz the Planners, and
not Conrad, who will control what Conrad's land is used
for? 272 27.3.1 1.2(2)
What is "land"? Is an upstairs flat "land"? I3 a railway
tunnel "land"? 1.2 15
What is "law"? Is Equity "law"? 4.1
In what respects could Parliament improve our Land Law?
235 23,9 23.11 28.12 ‘
Which, if any, of the above matters will affect the value
of the property? Think about 1t!


http://www.cvisiontech.com

, page
abandonad property 135
- absolute title 37

abstract of title 143

Accunulations, Rule
against £

actual otcupation
{overriding) 40,76,77

Administration,

Letiers of 133
advantage of Legal

Charge | 143
advarse possession 135
age of majority 53
agricultural

fixtures 85
air space 9

ameliorating waste 56
angndnent of

cavanants 125
a.,o,nb 155
Appeal, Court of 16
appandant profit %
application for

Planning

Parmission 157
appointnent of

receiver 148

appurtenant profit 95

architectural interest,

building of 41,157
area of outstanding
natural beauty 158
artificiality of Trust
foar Sale far
co-ownership 71,75
asgignaent, deed 143
assignment of lease
119,121,122,123
assurad shorthold
tenancy 12,152,153

Jaday
ITNDEX

page

assured tenancy 182

Attornay, Enduring
Powar of 132

Bank, morigagee 145
bank rupt 131
bare licence 96,152
bed and breakfast 1558
benaficial joint
tenancy 69,78
beneficial owner 18
benaficiary 18,34, 54,
55 ,65-6%3, 76~ 81 133,
137
beneficiary's interest
34,5455 65-£3, 7681,
133,137
benafit of covenants
. W7
binding contract 141
binding precedent 16
Black Death 26
bookcase (fixture) 85
boreower (movigagor)

145

baundary 86,135,142
boundary fence

86,135,142

breakdown of
relationship 73

Building Inspectar 157

building of
architectural or
higtoric interest
41,157
Building Regulations
156,157
Building Society 145
building unfit for
habitation 41,164,158

165

pags
burdaen of covenants
113-118,118-124
business partners
(tenants in common)
£4
business premises 153

carpet (fizture) 35

tage~lay 16
cavity wall 157
Certificate (Land

Registry) 35
Cartificate of

Title 35
chains 143
Chancellor 17,21

Chancary Courd 13,115
characteristics of
gasenents 89,97
Charge by way of
Legal Mortgage 149
Charge, Equitable 150
Charge, Land ~ see
Land Charge
Charge, Legal - ses
Legal Charge
Charges Register
36,3940 ,42,98
tharges (unregistered
land) ses Land
Charges Raglstry
charity 133
Charity
Commigsioners 133
Class F Land Charge 75
classification of

Land Law 140
closing order

41,154,153

coal 3


http://www.cvisiontech.com

166

gonmon land,
ragister of 41
common law 17
common law
preseription 101,105
common law wife 81,82

commonthold 12,124,125
compensation 21
completion of

purchage 144

compulsory purchase 154
gompulsory registration
38,393,144
compulsiary repairs
notice 154
tomputer network 90

conditional fee
sinple 27
ronditional plamning
parnission 157

congervation area 153
constructive trust
76,749,580, 81
contract, draft 142
gontract, law of 89,110
contract, privity of
110-14,117-24
contracts, exchange of
142,143
contractual licence
96,152
contribution 79,80,81
conveyance, deed 143
gonveyancing 141
go-ownarship &3 ,65,78
co-ownership! trust
for sale RS

gouncil housing 153
council tenancy 153
Court of Chancery
18,115
courts 16

covenant 39,56,109, 156

Land Law

covenant affecting

freehold 112
covenant affecting

leasehold 113,151
govenant,

anendnant of 125
cavenant and

Flanning 125
gavenant, benefit of

[AERAY)

covenant, burden of
P13~16,118-24
govenant, definition

109
covenand,
axtinguishment 125
gavenant (flow~thart)
127
covenant for
indamnity 113,114
tovenant for
repairs 86,123
covenant, positive
56,86,123
covenant,

registration 110,118
govenant, vestrictive

33,109
tovenant to repair
B&, 123
creation of easements
91,97,1338
Crown 11
damages 21
death leaving nao
relatives 11
deceasad person 132
deed A8

deed of Assignment 143
deed of Conveyance 143
dead of Hovtgage 144
dead of purchasse 143

deed of Transfer 143
dafinition of

tovenant 109
definition: Equity 17
definition: estate 13
definition of

mortigage 145
definition of
pereonalty 12

definition: really 12
definition of

tenancy 151
definitiont tenure 12
denise, mortgage by

142,143
deposit 141,142
depnsit forfaiture 142
developnent 156,157
digabilities 3
discretion (Equity) 21
disrepair 154
distraining 44
distress 44
District Council

Search ~ see

Local Search
District Land

Registries 40
divigions of Land

Law 146
divorce 73
doctrine of notice 62
domestic fixtures 85
dominant tengment 83

draft contract 142
draft

purthase deed 143
draing 14,60,51
drunken person 132
dry rot 142
duress 132
duties and rights

of freaholder 13


http://www.cvisiontech.com

duties and rights
of leasehnlder 4
duty of landlord
to repair 152
gasement 10,89,156,158
easement as overriding
interest 40
gasament by
prescription
97,99,153
gasament by statute
95,97
sasenant |
chavacteristics 89,97
gasement: creation
91,95,97,99,138
easement: definition 89
easenant (equitable
interest) 45,92
eagement: express
grant
gasensnt | express
reservation 92,93,97
easenent; extent of
105,106
easement; impliad
grant
eagement: inplied
reservation
gasenant (legal
interest)
gasement of light
gasemant of
nacessity  93,94,97
eagsenent: prescriptive
47,93,158

91,97

93,97
94,37

43,91
103

gasanant
registration

sasenent’
statutory

educational body
as landlord 1583

92,92

95,97

Tndex

embanknent 95
encunhrance ~ gses
incumbrance
endownent aavigage
145,149
endownant 1ife
agsurance policy 145
Enduring Power of
Attorney 132
enforcement notice
41,157,153
gngrossnent
Enquiries accompanying
Local Search 142,158
entailed intevest 25
gntry right (legal
interest) 43
envivonmental health
118,157
Equitable Charge 150
Equitable doctrine
of notice &
Equitable easement
39,45,92,104
Equitable interest 45
Equitable interests in
undivided shares &6
Equitable mortgage
45,149,150
Equitable movtgage
by demise 143
Equitable remedies 20-1
Equitable right to
redesn movtgage 147
Equitable waste 57

Equity 17,26,137
estate 13,28,30
egtate contract 39

estate; definition 13
estate, privity of
Y, 11724
estates, legal 23,40
gstates, history of 24

143

167

astoppel 82,96-97
estoppel,

licence by 96
evidence 82
exchange of

contracts 141,143
axacutor 132,133
gxpress grant 91,97

axprass reservation

92,93,97
extent of easement

105,106
extinguishment of
govenant 125
F Class Land Charge 75
fairness: Equity 17,21
fee simple absolute in

possession 14,2324
fee sinple

conditional 27
fee sinple, future

27,150

fea sinple in

remainder 27,150
fae tail 25
fence 86,135,142
final Search 144
fire doors 154
fire ascapes 154

First Registration 39
fishing rights 95,36
fiztures 84,138,142
flat 10,44 ,87,93,123-5

foreclosure 146,145
forfeiture of

deposit 142
forfeiture of

leage 124,143
formalities 21

freshold; covenant 112
freehold estate 13,23
freehold flat 44,1234


http://www.cvisiontech.com

168

freshald geoundrent
- gee rentcharyge

freshold tewure i
freeholdar's rights
and duties 13
full age 53
future fee simple 27

future fee sinple,

mortgage of 150
gentry, landed 25,51
gold 9
good leasshald title 37
gonds 12
grant {express) of

2agament 91,97
grant Cinplied) of

gasement 93,97

grant (presumed) of
pasement ~ see
prescription

grant for repairs 154

grazing rights 95,105

green belt 156,158

gross, profit in 95

habitable room,

ventilation of 157
Health Law 113,157
health, public 13
hedges 1
heirg 24
Henry VITI 27
hereditaments,

incorporeal 10
High Court 15
highway improvement

scheme 41,156,153

historic importance,
building of 41,157
history of estates 24
home, stately 25,51
homalessness 155

Land Law

house in multiple

occupation 154
House of Lords 1
Housing

Association 153,155
housing; disrepair 154
Housing Law 153
hunting rights 95

impeachable of waste 57

implied grant 93,97
inplied

reservation 94,97
inalienability, rule

against &)
incorporeal

heraditanent 10
incumbrance 3
indemnity covenant

113,114

infornal grant 21,92

in gross, profit 95

injunction
21,57,110,115

Inland Revenue Stamp

Duty 144
intantional

homalessness 155
intestacy 83,133

interest, unity of

for joint tenants 70
intevests, Equitable 45
interests in

succession 51
interasts in

undivided shares &8
interests, legal 43,46

joint tenancy £3,63,78
joint tenancy:
severance of £4

keys 144

kin, next of 24,133
land: meaning of 3
Land Charge - see
incumbrance
Land Charges Registry
39,42,93,138
Land Charges Registrey

Search 144
Land Law,

classification 140
Land Law, meaning 140

land, registeved 35
Land Registry
35,42,138
Land Ragistry
Grarch
Land Registry Title
Certificate 35
land, unregistered 2%
landad gentry 25,51
landlotked land 93,94
landlord 12
landlord and tenant
76,110,111
Landlord and Tenant
Law
landlord's duty in
repair 162
landlord: reveesion 12
Landg Tribunal 125,139
Law of Contract 89,110
Law of Tort of
Muisance 113
Law Society 141
lease, as overriding
interest 40
leage, assignment of
119,121-3
lease, forfeiture of
124,149
14,151
152

144

151

lease, meaning
lease, oral
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leasehold covenant 118
leasehold estate 14,23
leasehnld: history 26
leasehold reversion
12,123
teagehold tenure 12
leaseholder: rights
and duties of 14
Legal Charge 144,149
legal Charge,
an advantage of
legal easenent
43,91, 104
legal estates 23,3046
legal interasts 43,46
legal mortgage by
denise 143
legal repayment date
147
legislation of 1925 23
Leicester Square 114
lender {(mortgages) 145

143

lender's remedies 146
Letters of

Adwinistration 133
licance 96,104,152
life assurance

polity 145
life estate 24
life interest 54,55
life tenant 55
light, right of 103

Limitation (squatter's
title) 135
lions, sculplured 84

Inan, securaed 145
Local Authority
housing 153

Local Authority and
housing: powsrs

and duties 154
Local Land Charges
Ragistries 41,42

Tndex

Local Search
41,93,142,158
lost modern grant
102,105

mains services 90
)

majority, age of 53
managament company

far flats 124
nandatory

injunction 21,587
marble lions 54
neaning of covenant 109
neaning of land 9
meaning of Land Law 140
neaning of lease 151
meaning of martgage 145
neaning of Real

Froperty Law 140
neaning of tenancy 151
nental illness 131
nethod of making a

search 142,144
minerals 9
mining 57
nining works,

register of 41

ninoe Cunder 15) 13
ninor interests

(rights neading to

be pul onto the

register at the

Land Registry) 36,40
missing persan B4
mistress B1,82,8%
nonthly tenancy 15
noorland area 35
nortgage by demise

145,149

nortgage deed 144
nortgage,

legal interest 43
novtgage, meaning 145

169

martgage of future
interest
mortgage, oval, by

150

deposit 150
norigage,

redemption of  148~9
nortgage,

ragistration of 150
martgage,

repaynent of 1489
portgage, second 150

martgagee (lender) 145
nortgagee remedies 146
morigagee’s right

of sale 146
nortgagor

{borrower) 145
motorway 95

mouth, word of - ss2e
oral

mountain area 96

nultiple occupation,
house in 154

National Coal Board 41
National Park 1548
nec vi, net clam,

nec precarino 93104
necessity,

eagement of 93-4 97
netwark, computer 90
naxt of kin 24,133
nineteen years and

oneg day rule 103
notice, doctrine of 62
nuisance, tort of 113

abligation on
landlord
to repair 15%
octupation, actual:
overriding

interest 40,76,77
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oecupation:
spouse's right of 75

nffice copy
36,35, 142-3

nil 9
option to puvchase
39,45
oral mortgage 150
oral permission
{prescription) 103
oral tenancy 152

ornamental and
domestic fixtures 85

gvarreaching 33,585,133

overriding interest

40,76,77

out-nf-repair
housing 154
overcrowding 154

pariners in business:
tenants in common &4

party fence g6

perfornance, specific
21

periodic tern 15

permissive waste 56
perpetuities, rule 58
peraonal proparty 12

personalty 12
pheasants 95
pigs tg
pipes 10
Flanning and

tovenants 125
Planning

conditions . 157,183

Plamning Law 156
Platning Permission
9,142 156,157
Flanning Fermission,
application for 157

portable building 10

Land Law

positive covenant
56,86,109,123

possession 25
possession,
adverse 135
pogsession by
nottgagee 145

possession, unity of
for joint tenants 70

possassory title 7

Powar of attorney,

Enduring 132
power to pastpong

sale 19,56
pracadent 1
pre-emption 45
prescription

§0,97,99,135, 158
private nuisance 118
private sector rent 151
privity of contract

T1o~114,117-24
privity of estate
P, 117-124,15)
Probate 132
procedure in registered
conveyancing 37,143-4
profit & prendre
95,105,135
prohibitory
injunction 21,48
proof of title 143
property, pergsonal 12

property, real 12
Froperty Register
35,36,42

Progrietorship

Register 35,36,42
protected tenancy 152
Frotocol

gonveyancing 142
public rights 30

pubilic health 118,157

Fublic Health Law
113,157
puisng mortgage 33
pur cause de vicinage
36
purchase desd 143
purchage, sption 33,4
pure parsonalty 12

qualified title 37

quasi-easenent 93
real property 12
Real Froperty Law:
neaning 140
realty 12
reason for
tonveyancing 141
reason far
tovenants 109
reason for
registration 93
receiver 146
redemption of
rentcharge 44,45
redeen, Equitable
right to 147
redemption of
mortgage 143,149

re~entry right 124,149
registered charity 133
registerad land 35
registration
35,38-9, 144
registration of
govenants
registration of
easements
registration of
incumbrances over
unvegistered land
33,45, 46

110,116

92,93
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ragistration of
incumbrances over
registerad and
unregistered land
compared 40-41,45 46

registration of
nartgage 150

registration procedurs
{registerad land) 37

regulated tenancy 153
ralationship

breakdown 73
renaindarnan 56
renedies 21,146

remedies: nortgages 146
rentcharge (legal
interest)
rentcharge, meaning
repairing covenant
56,86,123
repairs notice 56,154
repayment date,

LA

4
4

legal 147
rapaynent morigage
145,149
repaynent of a
mortgage 1459
renting, private
gactor 151
repair, landlord’s
duty 152
repairs grant 154
requisitions 143
reservation of
pasenent 92-94,97
rastriciive
covenant 33,109
restrictive covenant:
definition 103
ravarsion to
landlord 12,123
- peversion, leasehold
‘ 12,123

Indax

revacation of
licence

right of light

right of occupation
{for spouse) 75

96,100
103

right of pre~emption 45}

right of re-entry
124,143
right of survivorship
£3,65 63,69
right to buy 154
right to rodeen 147
rights and duties
of fresholder 13
rights and duties
of leaseholder 14
road improvement
scheme 41,156,158
roat of title at least
fiftean years old 143
rot, dry 142
rule against
Accumulations 61
rule againat ‘
Inalienability &1
rule against
Perpetuities 5

run-down housing 154
sale by movrtgages 146
sale of land 141

sala, trust faor - sge
truat for sale

sculpiured lions &4

Search in Land
Registry 144

Search in Land Charges
Registry 144

Search in Local Land
Charges Registries
41,938,142
Search ~ npethod of
mak ing 142,144
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gsecond mortgage 150
gature tenancy 153
secured loan 145
security 145
genility 132

services (pipes) 10
sarvient tenemsnt 89
settled land 51,62,70
saverance &4,67,63,70
shares, undivided 66
shooting rights 95,96
short lease;
landlord's liability

to repair 152
shorthold 12,152,153
ailvar 9

gite of special sci-
entific interest 158
social saqurity 82,155
snle beneficial
owner B2
snle trustee 0,77
specific performance

21,846,142

aspacific term 14
spouse's right of

occupation 75

squatter 70,135

g,8,5,1, - 153

Stamp Duty 144

stately homes 25,51
statute: creation of

gasement by 95
structural survey 142
sub~lease 12,14,123
sub-tenant 12,123
successive

interests 51

suffavance, tenancy 15
support, easement 94-5
survey, structural 142
survivarship,

right of €3,65,63,69
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T mark on plan 86
tail, fze 25
tapastry 8h
tax: Stamp Duty 144
tax: Capital Gains 157
telephong; exchange
of contracts by
tenancy, assured
tenancy, assured
sharthold 12,152,153
tenancy at will 15

141
152

tenancy, council 153

tenancy, local
authority 153

tenancy, meaning  15]

tanancy, monthly 15
tenancy on

sufferance 15
~tenancy, aral 152
tenancy, perindic 15

tenanty,
tenancy,
tenancy,

protected 152
requlated 152
secure 183
tenancy, specific 14
tenancy, weekly ‘15
tenant for life 55,137
tenant of leasehald 12
tenants in conmon 63,66
tenants, joint £3
tenant's fixtures 85
tenant's right .

to buy 154
tenement, dominant £9
tenement, servient 89
tenure - 11,188
tenure: definition 12
term of years 14,23
timber 57
tine imnemorial 101
timg, unity of, on

joint tenancy 70
tithe {legal

interest) 43

Land Lay

title, abstract of 143

Title Certificate 35,37
title deeds 32
title, proof of 143
title, registered 35
title, unregisterad 33
title, unity of, on
inint tenancy 70
tort of nuisance 118
touching and concerning
land (covenants)
109,111,119
Town Flanning and

- covenants 125
trade fixtures 85
Transfer, desd of 143
tree preservation
order 41,158
trust, meaning 18

trust, constructive 76
trust corporation 20
trust for sale 19,29,
32,55-56 62,65 ,6R-G3
trust for sale
canpulsary. on

go-nunership &5
trustes, sole 20,77
trustess '

17,54~55 ,65,66~63,77
trustees always

ioint tenants &5 66
trustess and

aracutors 133

undarlease ~ see
sub~lease :
undivided shares 13

unenforceability of nany

positive covenants

on fregholds 17
unfit houses 41,154,158
unimpeachable of

waste 57

unities of jaint

tenancy 70
university as v

landlord 153
uregisterad land 38
ventilation,

easement for 90,93
ventilation of

habitable room 157

vitinage, pur tause

de 95
voidable contract 132
voluntary waste 57

vulnerable honeless

persnn 155
"wait and ses” rule 60
walls, boundary BE

waste ‘ 56
way of necessity 93,97
weekly tepancy 15
wife's right of
necupation C 75

will, tenancy at 15

will (testament)

24,51,63,132

William the
Conquerar 11,24
windmill 50
wires 19,90

word of mouth - ses
oral

yaarly tenancy -~ see
weakly tenancy aqd
monthly tenancy
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